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FOREWORD 


This study forms part of the documentation of an Inquiry organized by 
the Institute of Pacific Relations into tlie problems arising from the con- 
flict in the Far East. 

It has been prepared by Professor Quincy Wright, Professor of Inter- 
national Law, University of Chicago; author of Mandates Under the 
League of Nations (1930), The Causes of War and the Conditions of Peace 
(1935), and Diplomatic Machinery in the Pacific Area (1936); Professor 

H. Lauterpacht, Professor of International Law, University of Cambridge; 
Dr. Edwin M. Bor chard, Professor of Law, Yale University, and Phoebe 
Morrison, School of Law, Yale University. 

The study has been submitted in draft to a number of authorities in- 
cluding the following, many of whom made suggestions and criticisms 
which were of great value in the process of revision: Professor W. W. 
Willoughby, Professor G. W. Keeton, Professor Philip C. Jessup, and Dr. 
P. E. Corbett. 

Though many of the comments received have been incorporated in the 
final text, the above authorities do not of course accept responsibility for 
the study. The statements of fact or of opinion appearing herein do not 
represent tlte views of the Institute of Pacific Relations or of the Pacific 
Council or of any of the National Councils, Such statements are made on 
the sole responsibility of the author. The Japanese Council has not found 
it possible to participate in the Inquiry, and assumes, therefore, no respon- 
sibility either for its results or for its organization. 

In the general conduct of this Inquiry into the problems arising from 
the conflict in the Far East the Institute has benefited by the counsel of die 
following Advisers: 

Professor H. F. Angus of the University of British Columbia 

Dr. J. B. Condliffc of the London School of Economics 

M. fitienne Dennery of the Ecole des Sciences Politiques. 

These Advisers have co-operated with the Chairiftan and the Secretary- 
General in an effort to insure dial die publications issued in connection 
widi the Inquiry conform to a proper standard of sound and impartial 
scholarship. Each manuscript has been submitted to at least two of the 
Advisers and although they do not necessarily subscribe to the statements 
or views in this or any of the studies, they consider this study to be a 
useful contribution to the subject of the Inquiry. 

The purpose of this Inquiry is to relate unofficial scholarship to the prob- 
lems arising from the present situation in the Far East. Its purpose is to 
provide members of the Institute in all countries and the members of 

I. P.R. Conferences with an impartial and constructive analysis of the situ- 
ation in the Far East with a view to indicating the major issues which 
must be considered in any future adjustment of internadonal relations in 

vii 
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Part I 


THE LEGAL BACKGROUND IN THE FAR EAST 

By 

Quincy Wright 

Professor of International Law 
University of Chicago 




INTRODUCTION 


It is important to ascertain the existing legal situation in the 
Far East because any conclusive settlement of the present hostil- 
ities must take its point of departure from that situation. The 
members of the League of Nations, the United States and other 
states have inferred from the Covenant and the Pact of Paris 
that they should not recognize situations brought about by 
methods contrary to the provisions of these instruments.^ The 
parties to the Argentine Anti-War Treaty^ and the Inter-Ameri- 

^Tbe League Assembly resolution of March 11, 1932, provided, "It is in- 
cumbent upon the members of the League of Nations not to recognize any 
situation, treaty or agreement which may be brought about by means contrary 
to the Covenant of the League of Nations or to the Pact of Paris." The note of 
12 membeis of the Council on February 16, 1932, had drawn the attention of 
Japan to Article 10 of the Covenant from which it "appeared to them to follow 
that no infringement of the territorial integrity and no change in the political 
independence of any member of the League ought to be recognized as valid and 
ellectual by members of the League of Nations." In a note to China and Japan 
of January 7, 1932, the United States had stated “that it does not intend to 
recognize any situation, treaty or agreement which may be brought about by 
means contrary to the Covenant and obligation of the Pact of Paris of August 
27th, 1928, to which both China and Japan as well as the United States ate 
parties." Nineteen American Republics declared on August 3, 1932, "that they 
will not recognize any territorial arrangements of this controversy [between Bo- 
livia and Paraguay] which has not been obtained by peaceful means nor the 
validity of the territorial acquisitions which may be obtained through occupa- 
tion or conquest by force of arms." This resolution was referred to in the reso- 
lution of July 4, 1935, by which the League of Nations Assembly recommended 
removal of sanctions against Italy but "remained firmly attached to the principles 
of the Covenant, which are expressed in other diplomatic instruments such as 
the Declaration of the American States dated August 3, 1932, excluding the 
settlement of territorial question by force.” See also Budapest Articles of Inter- 
pretation of the Pact of Paris asserting that "The signatory States [of the Pact] 
are not entitled to recognize as acquired de jure any territorial or other advan- 
tages acquired de facto by means of a violation of the pact." (International Law 
Association, Report of 38th Conference, 1934, p. 67; Q. Wright, “The Stimson 
Note of January 7, 1932,” Am. Journ. Int. Law, Vol. 26, pp. 342fE. (April 1932); 
"The Legal Foundations of the Stimson Doctrine,” Pacific Affairs, December 
1935, Vol. 8, pp. 439ff. 

2 Article 2 provides: "They declare that as between the high contracting parties 
territorial questions must not be settled by violence, and that they will not 
recognize any territorial arrangement which is not obtained by pacific means, 
nor the validity of the occupation or acquisition of territories that may be 
brought about by force of arms." (U. S. Treaty Series, No. 906.) 
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can Treaty on Rights and Duties of States^ have accepted this 
obligation explicitly. Every state in the world is a party to at 
least one of these instruments.^ Although the “Stimson doctrine” 
was not applied in the case of the German annexation of Aus- 
tria,® and many derogations from it have occurred in the case of 
Ethiopia,® it has been generally observed in connection with the 
Far East. Salvador,'^ Italy,® Germany,® and Poland^® as well as 
Japan have, it is true, recognized the state of “Manchukuo,” 
contrary to the resolution of the League of Nations Assembly on 
February 24, 1933, which provided as follows: 

The Assembly has adopted the principles laid down by the president in 
office of the Council in his declaration of December 10, 1931, and has re- 
called the fact that twelve members of the Council had again invoked those 

8 Article 11 provides: "The contracting states definitely establish as the rule of 
their conduct the precise obligation not to recognize territorial acquisitions or 
special advantages which have been obtained by force whether this consists in 
the employment of arms, in threatening diplomatic representations, or in any 
other effective coercive measure. The territory of a state is inviolable and may 
not be the object of military occupation nor of other measures of force imposed 
by another state directly or indirectly or for any motive whatever even tempo- 
rarily." {U. S. Treaty Series, No. 881.) 

*The participation of states in the Covenant, the Pact and the anti-war treaty 
in 1936 is indicated in a table in Neutrality and Collective Security (Q. Wright, 
ed.), Chicago, 1936, p. 260. 

“See Q. Wright, “The Denunciation of Treaty Violators,” Am. Journal Int. 
Law, July 1938, Vol. 32. p. 534. 

“See Debate in League of Nations Council, May 17, 1938, on "the consequences 
arising out of the existing situation in Ethiopia.” No resolution was passed, but 
the president of the Council summarized the discussion, saying: "It was, however, 
clear that in spite of regrets which had been expressed, the great majority of the 
Members of the Council felt that so far as the question under discussion was con- 
cerned, it was tor the individual Members of the League to determine their atti- 
tude in the light of their own situation and their own obligations.” (Monthly 
Summary of the League of Nations, May 1938, Vol. 18, p. 102.) 

’ On April 6, 1933. The Chinese representative stated in the Assembly in Sep- 
tember 1934 that his country considered “such action inconsistent with the 
Covenant, a proper matter for League review and discipline, and believes that 
no other Member State will ever in like manner disregard international ju.stice 
and violate the findings of a unanimous report and its most solemn obligations 
under that report.” (See W. W. Willoughby, The Sino-Japanese Controversy and 
the League of Nations, Baltimore, 1935, pp. 514, 534.) Salvador gave notice of 
withdrawal from the League on July 26, 1937. 

“November 29, 1937. See Royal Institute of International Affairs, Bulletin of 
International News, December 11, 1937, Vol. 14, p. 28. 

®May 12, 1938. Ibid., May 21, 1938, Vol. 15, p. 20. Hitler announced this de- 
cision in a Reichstag speech on February 20, 1938. Ibid., March 5, 1938, Vol. 15, 
p. 25. 

October 19, 1938. Ibid., Nov. 6, 1938, Vol. 15, p. 35; American Council, I.P.R., 
Far Eastern Survey, Vol. VII, November 28, 1938, p. 271. 
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principles in their appeal to the Japanese government on February 16, 
1932, when they declared that no infringement of the territorial integrity 
and no change in the political independence of any member of the League 
brought about in disregard of Article X of the Covenant ought to be 
recognized as valid and effectual by members of the League. 

The Assembly has stated its opinion that the principles governing inter- 
national relations and the peaceful settlement of disputes between mem- 
bers of the League above referred to, are in full harmony with the Pact of 
Paris. Pending the steps which it might ultimately take toward the settle- 
ment of a dispute which has been referred to it, it has proclaimed the 
binding nature of the principles and provisions referred to above, and 
declared that it was incumbent upon the members of the League not to 
recognize any situation, treaty or agreement which might be brought about 
by means contrary to the Covenant of the League of Nations or to the 
Pact of Paris. 

Lastly, the Assembly has affirmed that it is contrary to the spirit of the 
Covenant that die settlement of the Sino-Japanese dispute should be sought 
under the stress of military pressure on the part of either party, and has 
recalled the resolutions adopted by the Council on September 30 and 
December 10, 1931, in agi’eement with the parties. . . . 

In view of the special circumstances of the case, the recommendations 
made do not provide for a mere return to the status quo existing before 
September 1931. They likewise exclude tlie maintenance and recognition of 
the existing rdgime in Manchuria, such maintenance and recognition being 
incompatible witli the fundamental principles of existing international 
obligations and with a good undeistanding between die two countries on 
whicli peace in the Far East depends. 

It follows that, in adopting the present report, the members of die 
League intend to abstain, particularly as regards die existing rdgime in 
Manchuria, fiom any act which might prejudice or delay the carrying out 
of the recommendations of the said report. They will continue not to 
recognize this rdgime either de jure or de facto. They intend to abstain 
from taking any isolated action with regard to the situation in Manchuria 
and to continue to concert their action among themselves as well as with 
the interests of states not members of the League. 

Salvador apparently recognized “Manchukuo” by inadver- 
tence.^^ Germany and Italy did so after they had embarked upon 
activities of their own in violation of international law and 
treaty, had withdrawn from the League,^® and had allied them- 

Willoughby, Sino-Japanese Controversy, p. 534. League of Nations, Official 
Journal, 1934, pp. 964-7. 

t^The League Council declared the German invasion of the demilitarized 
zone of the Rhineland on March 7, 1936, "a breach of Article 43 of the Treaty of 
Versailles ” (League of Nations, Monthly Summary, March 1936, Vol. 16, p. 78. 
See also Q. Wright, "The Rhineland Occupation,” Am. Journ. Int. Law, July 
1936, Vol. 30, p. 487. Fifty members of the League accepted the report of the 
Committee of Six declaring the Italian government by invading Ethiopia on 
October 2, 1935, "has resorted to war in disregard of its Covenant under Article 
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selves witli Japan.^^ It is not to be assumed that other states will 
follow their example. Stability in the Far East seems unlikely 
until the existing de jure situation has been restored in fact, or 
a new situation has been developed by legal procedures from 
that de jure situation.^® In either case it is pertinent to know 
what the present de jure situation is. 

Obviously a complete study of the legal situation in the Far 
East is not possible within the compass of this memorandum. 
Such a study would involve an exposition of the rules and prin- 
ciples of general international law, of the stipulations of nu- 
merous treaties, agreements, and other instruments among Far 
Eastern powers, and, perhaps, of certain claims and practices 
which have acquired a legal force in the Far East generally or 
in special areas thereof, through the influence of custom or 
prescription. 

This study will be confined to a consideration of (1) the ways 
in which the de facto situation in the Far East has departed from 
the de jure situation, (2) the criteria for determining the latter, 
(3) the status of the territories of the Far East, (4) the jural per- 
sonalities with Far Eastern territorial interests, (6) the territorial 
rights in the Far East and (6) certain peculiarities in the jural re- 
lations of China and Japan and of each to other states with Far 
Eastern interests. 

12 o£ the Covenant o£ the League of Nations.*’ (Min. 89th Sess. of Council, Oct. 
8, 1935, pp, 7-9.) 

Germany gave notice of its withdrawal on October 19, 1933. This became 
elfective October 19, 1935- Italy gave notice of withdrawal on December 11, 1937, 
to become effective December II, 1939. Japan gave notice on March 27, 1933, 
to become effective March 27, 1935. 

t* Italy became a party to the Anti-Communist Pact previously existing be- 
tween Germany and Japan hy the protocol signed at Rome on November 6, 1937. 
(Sull, Int. Netus, Nov. 13, 1937, Vol. 14, p. 36.) 

rs In response to a statement of Mr. Amau Eiji, Japanese Foreign Office spokes- 
man, on April 18, 1935, that "we consider it only natural that to keep peace and 
order in East Asia we must even act alone on our own responsibility and it is our 
duty to perform it,” Secretary of State Hull said on April 30, 1935, "No nation 
can, without the assent of the other nations concerned, rightfully endeavor to 
make conclusive its will in situations in which are involved the rights, obliga- 
tions and legitimate interests of other sovereign states." British Foreign Secretary 
Sir John Simon made a similar statement at the time. (See Roy H. Akagi, Japan's 
Foreign Relations, Tokyo, 1936, p. S39.) 



CHAPTER I 


LAW AND FACTS 

The relations of the members of the Community of Nations 
to each other are defined de jure by the system of international 
law, and de facto by the attitudes, policies and acts of those 
states. While international law does not directly prescribe the 
attitudes which states may have toward each other, or the poli- 
cies which they may pursue, it does limit the acts which are per- 
missible. Thus indirectly, it discourages attitudes conducive to 
illegal acts and policies unattainable except by illegal proce- 
dures.^ Since the Community of Nations has not succeeded in 
organizing sanctions which are invariably effective in enforcing 
law, but relies mainly on the good faith of states to observe their 
obligations, it sometimes happens that the de facto relations do 
not accord with the de jure relations of particular states. 

Such a situation tends to be rectified in time either by a res- 
toration of the de jure situation in fact, or by the de facto situa- 
tion acquiring a de jure status through general recognition. The 
latter may be implied in the course of time through the in- 
fluence of custom as a source of law and prescription as a source 
of rights. Where, however, a de facto situation contrary to law 
is not acquiesced in, nor expressly recognized by other states, 
but on the contrary is protested, this rectification can take place 
only by an accepted process of international legislation, usually 
requiring unanimous consent of all interested states. 

In the Far East there are special circumstances which increase 
the difficulty of keeping the de facto situation in harmony with 
the de jure system. These stem from the fact that the Far Eastern 
states were admitted relatively recently to the Family of Nations, 
prior to which those states neither acknowledged nor understood 

^ “Law cannot control national policy. But law, if enforced, can control the 
external steps by ivhich a nation seeks to follow a policy and rules may be so 
framed that a policy of aggression cannot be worked out except through open 
violations of law which will meet the protest and condemnation of the world at 
large, backed by whatever means shall have been devised for law enforcement," 
Elihu Root, “The Outlook for International Law," Proc. Atn. Soc. Int. Law, 191B. 

7 
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the system of international law which European states regarded 
as binding inter se, and the European states, on their part, with 
a great superiority of military power until very recently, did not 
consider this system applicable in the Far East. While theoret- 
ically the applicability of international law is now acknowl- 
edged by both Eastern and Western states, the practices of the 
earlier period tend to persist and are reflected in certain peculi- 
arities in the relations of states in the Far East growing from this 
circumstance ■which may be noted; 

(1) The practice of impartial international adjudication, 
■while not adequately developed among the Western states them- 
selves, is more developed among them than it is in the relations 
of the Eastern states among themselves or with the Western 
states. There are no bilateral pacific settlement obligations be- 
tween China and Japan.^ Each of these states has very few such 
treaties with other states. They are, it is true, both parties to 
the Hague Conventions for pacific settlement of international 
disputes which, however, impose no obligation to submit to any 
particular form of adjudication. China was a party to the op- 
tional clause of the statute of the Permanent Court of Interna- 
tional Justice.until 1927, but in the one case in which this clause 
was invoked China was reluctant to submit to the jurisdiction 
which had been unilaterally invoked by Belgium, and the latter 
withdrew the case after a preliminary treaty had settled the dif- 
ference. In practice, arbitration has rarely been resorted to by 
Far Eastern states, although China, as a member of the League 
of Nations, has submitted its political controversies to the pro- 
cedure provided by the Covenant® and expressed a willingness 
to submit controversies over treaty interpretation to an appro- 
priate form of adjudication. Japan, however, has consistently 
refused to submit the validity and interpretation of its treaties 
with China to judicial process.^ 

This absence of a continuous process of impartial adjudica- 

“ See Q. Wright, Diplomatic Machinery in the Pacific Area, Institute of Pacific 
Relations, 1936, reprinted in part in Problems of the Pacific, 1936, pp. 409If. 

“ After having failed to induce the League of Nations to attempt to modify the 
regime of extraterritoriality by reference to Article 19 of the Covenant, China 
took action in the matter which amounted to unilateral denunciation of treaty 
obligations. See also Chapter 6, note 65. 

* See Communication from Chinese representative to League of Nations Coun- 
cil, Oct. 24, 1931, quoted, Willoughby, Sino-Japanese Controversy, p. 12S; and Q. 
Wright, “The Manchurian Crisis,” Am. Pol. Sci. Rev., Feb. 1932, Vol. 26, p. 64. 
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tion has made it possible for states to misinterpret and misapply 
general principles of international law and valid treaties, thus 
permitting de facto situations to grow up contrary to law. Thus, 
for example, the scope of the treaties providing for extraterri- 
toriality in China, the influence of changed conditions upon the 
validity of these treaties, and the power of China to denounce 
them are all problems of international law and treaty interpre- 
tation which have not been passed upon by impartial authority.® 
(2) The conditions of frequent civil war and intervention, 
which have characterized Chinese history since formal relations 
with the West began in 1842, have resulted in a number of 
treaties and international agreements, which, though valid on 
the face, may lack validity under general international law. No- 
torious among such agreements are the so-called Twenty-one 
Demands Treaties of May 25, 1915, the validity of which has 
been challenged by China on the grounds that they were not 
approved by the proper constitutional authority of China, that 
they were made under threats of violence, and that China’s sub- 
sequent entry into the war against Germany altered the funda- 
mental conditions upon which they were based. Japan has acted 
on the assumption that these agreements are valid, but the mat- 
ter has never been submitted to any form of international ad- 
judication.® While the Lytton Commission stated the conten- 
tions of both parties it did not state a conclusion on the issue of 
validity.'^ The attitude of the Commission was similar in regard 
to the alleged agreement of 1905 concerning parallel railway 
lines in Manchuria. “The determination,’’ wrote the Commis- 
sion, "of the question whether this entry into the minutes of 
the Peking Conference constituted, from an international legal 
point of view, a binding agreement, and whether, if so, there is 


5 The latter question was submitted to the court by China and Belgium but 
withdrawn by mutual consent before judgment. Per. Ct. Int. Justice, Ser. A, Nos. 
8, 14, 16, 18. See also M. T. Z. Tyau, The Legal Obligations Arising out of Treaty 
Relations between China and other States, Shanghai, 1917, pp. 201-2. 

® It was discussed at the Peace Conference of 1919 and the Washington Confer- 
ence of 1922. See The Shantung Question, A statenient of China’s Claims together 
with important Documents submitted to the Peace Conference in Paris, Chinese 
National Welfare Society in America, August 1, 1919, pp. 75ff.; H. S. Quigley, 
“Legal Phases of the Shantung Question,” Minn. Law Rev., April 1922, pp. 
380ff.; W. W. Willoughby, Foreign Rights and Interests in China, Baltimore, 
1927. Vol. 1, pp. 229ff. 

’’ League of Nations, Appeal by the Chinese Government, Report of the Com- 
mission of Enquiry (Political, 1932, VII, 12), pp- 49ff. 
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but one interpretation which may reasonably be placed upon 
it, was properly a matter for judgment by an impartial judicial 
tribunal.”® Such a judgment, however, has never been given. In 
so far as action is based upon instruments which an impartial 
application of international law would hold to be invalid but 
which the acting party refuses to submit to adjudication, the 
facts are out of harmony with the law. 

(3) The existence of extraterritoriality in China has resulted 
in the practice of treating Chinese concessions to foreign railway 
corporations, Chinese agreements for loairs fi'om foreign bank- 
ers, Chinese concessions of residential areas to foreign govern- 
ments, consuls or individuals as though they were cessions of 
jurisdiction. 

John V. A. MacMurray thus explains the situation in the 
preface to his edition of Treaties and Agreements with and 
concerning China, 1894-1919 , enlarging and superseding the 
similar collection by W. W. Rockhill, covering the period 
1894-1904. 

The underlying principle of Mr. Rockliill's collection was his apprecia- 
tion of the fact that, with the Japanese war, China entered upon a new 
course of national development, the history of which is to be read not 
only— nor even primarily— in the treaties and other formal international 
engagements, but rather in the arrangements of nominally private char- 
acter, with .syndicates or firms of foreign nationality, under which tlie 
Chinese government then began to incur a complex and far-reaching set 
of obligations and commitments, in which the financial or economic ele- 
ments are often merged indistinguishably with political considerations. . . . 
The result of this merging of individual with governmental interests has 
been that matters which would elsewhere be of merely commercial char- 
acter, susceptible of judicial determination in case of dispute, are in China 
matters of international political concern, for the settlement of which the 
ultimate recourse is to diplomatic action. It is thus in a sense true that the 
international status of the Chinese government is determined and condi- 
tioned by its business contracts with individual foreign firms or syndicates, 
scarcely if at all less than by its formal treaties with other governments. 
It is, at any rate, seldom that any international situation relating to China 
can be fully understood without reference to die intricate fabric of quasi- 
public as well as of public obligations which qualify the freedom of action 
of the Chinese government. 

Extraterritoriality has been of great importance in leading to 

8 p. 44. 

“ N. V., Oxford University Press, 1921, pp. xiii, xv. 
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this situation.!® Apart from China, it has been recognized that 
an agreement between a state, on the one hand, and a foreign 
individual or corporation, on the other, is not a treaty or even 
a document of international law. Such an instrument does not 
create international obligations; nor is it to be interpreted by an 
international procedure; nor does international law furnish the 
standard of interpretation.!! The appropriate municipal forum 
to interpret and apply such an instrument, and the appropriate 
municipal law to utilize for that purpose, are questions of con- 
flict of laws or private international law. Where, as is usually 
the case, the agreement is to be executed in the territory of a 
state party to it, that state’s own law would generally apply and 
its own courts would have jurisdiction.!® Thus such agi'eements 
can only become a subject of international litigation after the 
individual interested has exhausted local remedies and then 
only if his government is convinced that the conduct of the con- 
tracting state to his injury has been contrary to that state’s 
duties under public international law or treaty. The interna- 
tional obligation of that state follows, not from the terms of the 
agreement, but from the rule of general international law re- 
quiring a state to accord a certain minimum recognition and 
protection to the vested rights of the nationals of other states. 

“The following paragraphs are from the author’s "Some Legal Consequences 
if Extraterritoriality is Abolished in China,” Am, Joum. Int. Law, April 1930, 
Vol. 24. pp. 2211f. See also H. S. Quigley, "Extraterritoriality in China,” Am. 
Joiirn. Int. Law, January 1926, Vol. 20, pp. 460., 68. 

In the Mavrommatis Palestine Concession Case the Permanent Court of In- 
ternational Justice recognized that concessions given by the Palestine adminis- 
tration and by its predecessor, Turkey, to a Greek national were not themselves 
“international obligations accepted by the mandatory,” though Protocol XII of 
the Lausanne Treaty, which required respect for the latter type of concessions, 
was. Pub. Per. Ct. Int, Just., Ser. A, III, 19, 270., XI, 15-16. The importance of 
the distinction between “agreements coming within the sphere of international 
law” and other agreements was recognized by the Supreme Court of Cologne in 
Aix-la-Chapelle-Maastricht Railroad Co. vs. Thewis, Am. Journ. Int. Law, Vol. 
8, p. 907; Dickinson, The Law of Nations, Cases and Other Readings, N. Y., 1929, 
p. 397. 

1^ This was contended by Great Britain in regard to the Mavrommatis Palestine 
Concession, and the court acquiesced, though the point was not necessary 
tor decision. Pub. P.C.I.J., Ser. A, XI, 13. 23. W. E. Hall has even contended that 
the local law furnishes the standard for interpreting treaties to he executed 
within a state (8th ed., p. 392), but the Permanent Court of International Justice 
has held that international law rather than the local law of either party must 
rule in the case of a treaty unless there is express evidence of a di0erent intention 
shared by both parties. (“Exchange of Greek and Turkish Populations,” Pub. 
P.C.I.J., Ser. B, X, 20-1.) 
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Only insofar as the municipal law, applicable at the time the 
instrument was made, vested in the alien rights defined by the 
instrument, is there a basis for subsequent diplomatic com- 
plaintd® 

Under extraterritoriality the rule requiring the exhaustion 
of local remedies has become inapplicable in most cases because 
Chinese courts have generally been deprived of jurisdiction in 
cases affecting the rights of foreigners under such instruments. 
The normal presumption of a loan contract, a railroad conces- 
sion or a lease of land to an individual or corporation is that it 
confers only rights of economic utilization and exploitation, 
the territorial sovereign retaining full jurisdiction and, with 
certain exceptions, Chinese contracts, concessions and leases are 
susceptible of this interpretation. In fact, Article I of the Sino- 
American treaty of 1858 expressly stated the Chinese Emperor’s 
opinion “that in making concessions to the citizens or subjects 
of foreign powers of the privilege of residing on certain tracts 
of land, or resorting to certain waters of that empire for pur- 
poses of trade, he has by no means relinquished his right of 
eminent domain or dominion over said land and waters,” and 
then provided that “if any right or interest in any tract of land 
in China has been or shall hereafter be granted by the govern- 
ment of China to the United States or their citizens for purposes 
of trade or commerce, that grant shall in no event be construed 
to divest the Chinese authorities of their right of jurisdiction 
over persons and property within said tracts of land, except so 
far as that right may have been expressly relinquished by 
treaty.”^* 

In practice, however, under extraterritoriality China has 
found it impossible to exercise jurisdiction in respect to such 
arrangements, and foreign powers have sometimes taken advan- 
tage of this fact to imply jurisdictional powers from the terms 

i^Borchard, Diplomatic Protection of Citizens Abroad, pp. 284fr.; Eaglelon, 
The Responsibility of States in International Law, pp. 160fl:.; Sir John Fischer 
Williams, "rnternational Law and International Financial Obligations Arising 
from Contract,” Bibliotheca Visseriana, II (1923). 3, 28, 59; "Draft Code on Re- 
sponsibility of States,” Prepared by Research in International Law, Am. Journ. 
Int. Law, Spec. Siipp., April 1929, Vol. 23, pp. ICjif.; G. Kaeckenbeeck, "The 
Protection of Vested Rights in International Law,” Br. Y. B. Int. Law, 1936, pp. 
2ff.: Q. Wright, "The End of a Period of Transition,” Am. Journ. Int. Law, Oct. 
1937, vol. 31, 6Q9fE. 

Malloy, Treaties etc. of the United States, Vol. I, p. 23. 
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of such instruments.^® Confronted by the alternative of resort 
to extraterritorial courts or to diplomatic discussion, China has 
naturally chosen the latter when disagreements arose, with the 
result that often an arrangement, originally concluded with a 
foreign corporation, has subsequently been defined by and 
merged in a diplomatic agreement or even a formal treaty with 
the corporation’s state.^® 

If extraterritoriality were abolished, private law contracts, 
concessions and leases would cease to have an international law 
character and, where executable in China, would be interpreted 
by Chinese law in Chinese courts, and the normal Chinese 
jurisdiction would be exercisable in the areas covered by them 
unless it had been expressly given While the principle is 
easy to state in the abstract, in view of the history of Chinese 
transactions under extraterritoriality, exceptional difficulties 
are presented by an effort at the present moment to disentangle 
Chinese international and municipal contractural obligations. It 
may be that some agreements made by China with foreign cor- 
porations are to be considered genuine international agree- 
ments because the foreign corporation was originally acting as 
an agent of a foreign government or because its agreement had 
subsequently been merged in a true international agreement. 
A state doubtless can act through such agents as it sees fit, and if 
the other contracting party knows the real party in interest, the 
form of the document may not be conclusive. Furthermore, a 
municipal obligation by express recognition in a treaty may 
become an international obligation.^® 

On the other hand, it may be that some agreements made by 

Russia, tor instance, inferred the right to police and exercise general juris- 
diction in the zone of the Chinese Eastern Railway from a clause in the contract 
between China and the Russo-Asiatic Bank providing that “the Company [Chi- 
nese Eastern Railway Company] will have the absolute and exclusive right of 
administration of its lands.” (MacMurray, op. cit., Vol, 1, p. 76; Blakeslee, The 
Pacific Area, World Peace Foundation, 1929, p. 108.) The United States, Great 
Britain and China all objected to this interpretation. (See Harold Parlett, A 
Brief Account of Diplomatic Events in Manchuria, Royal Institute of Interna- 
tional Affairs, London, 1929, p. 28.) 

This has been true of the Chinese Eastern Railway, ivhich was regulated by 
the Sino-Russian Treaty of 1924, prior to its transfer to Japan, though the in- 
itial agreements in regard to it were between China and the Russo-Asiatic Bank. 

Supra, note 14. 

M Supra, note 15. 

Supra, note 16, and Lindley, The Acquisition and Government of Backward 
Territory in International Law, London, 1926, p. 286. 
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foreign governments with China should properly be regarded 
as municipal law instruments on the theory that in making 
them the foreign government was not acting as a state but as a 
private entrepreneur entering into business in a foreign country 
and submitting itself to that state’s jurisdiction. Whether a 
state can do that is not entirely clear, though there is a tendency 
to recognize that sovereign immunities do not exist with respect 
to real estate, personal property, and vessels used wholly for 
trade which the sovereign owns in foreign territory-^® Eminent 
jurists have pointed out that financial agreements between two 
states often resemble very closely those between a state and a 
foreign corporation in form and effect.^^ The Supreme Court 
of the United States has discovered not only “treaties, alliances 
and confederations” which the states of the union cannot make 
at all, and “compacts and agreements” which they cannot make 
without the consent of Congress, but also agreements for the 
purchase of land, for the transit of exhibitions, for the removal 
of sources of disease, and purely business contracts “not tending 
to increase of political power in the states” which they can make 
without Congressional consent.^^ Such agreements would seem 
to be in the realm of municipal rather than of international 
law. 

But while it may be diificult to isolate the Chinese contract 
obligations to foreign nationals and corporations and perhaps 
to foreign governments, which are properly to be considered of 
a municipal law character, it seems clear that some Chinese 
agreements are of that type and that foreign jurisdiction based 
upon them would be profoundly affected by the abolition of 
extraterritoriality. If such instruments would become in law 


“ C, C. Hyde, International Law, Vol. 1, pp. 444-8. Marshall, C. J., in Schooner 
Exchange vs. MacEaddon, 7 CrancU, 116, 145, said*. **A Prince by acquiring pri- 
vate property in a forei^ country, may possibly be considered as subjecting that 
property to the territorial jurisdiction; he naay be considered as so far laying 
down the Prince and assuming the character of a private individual." See also 
draft convention on competence of courts in regard to Foreign States. Arts. 8d, 
9-13 (Research in International Law), Am. Journal Int Law, Special Sup-blement 
July 1932, pp. 660-9, 572-646. ^ 

. 21 Sir John Fischer Williams, op. cit., Vol. 2, pp. 58-9. He recognizes "A wide^ 
if mainly technical'-distinction" in that a contract between state and state is "an 
engagement within the sphere of international law" (p. 3), but he can see no good 
reason for "applying different measures in the enforcement of the borrower’s 
obligations" (p. 69). 


Virginia vs. Tennessee, 148 U. S. 503; South Dakota vs. North Carolina, 
S. 286 (1904), Q. Wright, Control of American Foreign Relations, pp, 
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subject to interpretation and application by Chinese courts, 
apparent grants of jurisdiction in derogation of Chinese sov- 
ereignty would be restrictively construed, and diplomatic inter- 
position would become improper until local remedies had been 
exhausted. 

Insofar as the actual situation arises from the attribution of 
political significance to instruments which, under international 
law, should have a merely economic significance, the de facto 
situation does not accord with the de jure situation. 

The uncertainty as to the agreements respecting China upon 
which various states might rely was to some extent eliminated 
by one of the resolutions of the Washington Conference which 
required the powers, other than China, to file with the Secre- 
tariat of the Conference for transmission to the participating 
powers "a list of all treaties, conventions, exchanges of notes or 
other international agreements which they may have with China 
or with any other Power or Powers in relation to China, which 
they deem to be still in force and upon which they may desire 
to rely,” and also ‘‘a list, as nearly complete as may be possible, 
of all those contracts between their nationals, of the one part, 
and the Chinese Government or any of its administrative sub- 
divisions or local authorities, of tire other part, which involve 
any concession, franchise, option, or preference with respect to 
railway construction, mining, forestry, navigation, river con- 
servancy, harbor works, reclamation, electrical communications, 
or other public works or public services, or for the sale of arms 
or ammunition, or which involve a lien upon any of the public 
revenues or properties of the Chinese Government or of any of 
its administrative subdivisions.” Texts of such treaties and con- 
tracts, or citations to available sources, were to be provided and 
future treaties and contracts of the type were to be notified to 
the parties within sixty days of conclusion. The Chinese Gov- 
ernment also agreed to notify all such treaties and contracts, 
past or future, concluded by it or by any local authority with 
any foreign poiver or its nationals whether a party to the resolu- 
tion or not.^® 

WiUoughlDy siaied in 1927 that, so far as he could learn, lists in conformity 
with this resolution had been deposited only by the United States, Great Britain, 
Netherlands, Italy, France, Portugal and the text of a treaty by China. Op, cit., 
Vol. 1, pp. 20-3. The existence of this commitment probably contributed to 
Japan’s willingness in 1923 to terminate the Lansing-Ishii agreement of 1917. 
The Nine Power Treaty of the Washinpfton Conference declared it the firm in- 
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(4) The most seriotis source of disharmony between the de 
facto and de jure situation in the Far East lies, however, in the 
acts of certain states which, though found by appropriate inter- 
national procedures to be contrary to international law, and 
though protested by other states, have nevertheless resulted in 
de facto conditions contrary to the rights of other states. The 
most important instances of this kind have arisen from the 
Japanese hostilities in Manchuria in 1931 and in China gen- 
erally in 1937, resulting in the creation of the Japanese puppet 
state of “Manchukuo” and the Japanese occupation of large 
areas of China south of the Wall, within which puppet govern- 
ments have been set up. 

Hostilities have occurred before, both in the Far East and 
elsewhere, but ordinarily the disharmony between the de facto 
and de jure situation which results from such hostilities has 
been soon removed by the general recognition of the de facto 
situation, thus giving it a de jure status. The wide acceptance of 
anti-war treaties and of the non-recognition doctrine as a deduc- 
tion from and sanction to such treaties, has hampered the appli- 
cation of this method for restoring harmony between facts and 
rights in a way satisfactory to the aggressor, while the solidarity 
of the powers, whose rights have been ignored, and their will- 
ingness to apply effective sanctions have not been suflicient to 
restore the legal situation and thus to re-establish harmony be- 

tention of the powers "to retrain from taking advantage of the present conditions 
in order to seek special rights or privileges which would abridge the rights of the 
subjects or citizens of friendly states. . . ." Secretary Lansing’s memoirs pub- 
lished in 1935 disclosed that this wording came from a condition which he had 
insisted should be attached to the Lansing-lshii agreement, but which was not to 
be published. The fact that the resolution concerning publicity of agreements, 
accepted by Japan in 1922, would have required the United States to publish 
this condition, may have accounted for Japan’s willingness in 1923 to agree that 
the Lansing-lshii notes were to be regarded "as cancelled and of no further force 
or effect.’’ (See W. W. Willoughby, American Journal of International Law, July 
1938, Vol. 32, pp. 639-40.) Japan’s reluctance to have this condition published 
may be explained by the interpretation which she seems to have wished other 
powers to attach to the Lansing-lshii agreement. This agreement, though recog- 
nizing China's "sovereignty” and "territorial integrity" referred to Japan's “terri- 
torial propinquity" and "special interests” in China. It was first notified to China 
by the Japanese legation in Peking before the time agreed upon for its publica- 
tion, and before the United States had notified its Minister in Peking, in a Chi- 
nese text using characters for the words "special interests” which carried a politi- 
cal connotation. (Willoughby, Foreign Rights and Interests in China, Vol. 1, pp. 
360-75. See also Tatsuji Takeuchi, War and Diplomacy in the Japanese Empire, 
New York, 1935, p, 202.) 
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tween facts and rights in a way satisfactory to the victims of 
aggression. 

In other cases where foreign privileges in China have grown 
up without basis either in recognized principles of international 
law or in valid international agreements to which China is a 
party, there has been a partial restoration of the de jure situa- 
tion, particularly where the privilege has grown by gradual en- 
croachment rather than by sudden military action. If acquiesced 
in by China for a considerable period of time, such practices 
might eventuate in legal claims, but China in fact has not ac- 
quiesced.^^ In China there appear to be no foreign privileges 
based on long custom, as there doubtless were in Turkey.^® All 
privileges not flowing from general international law rest on the 
consent of China, expressed by an appropriate organ, central or 
local, and the instruments recording this consent are therefore 
to be deemed the foundations of new rights, not the recognition 
of old ones.^“ These practices, which have included such things 
as the refusal of foreigners to pay certain taxes, the maintenance 
by foreign governments of post offices, radio stations, police 
boxes and military forces in certain places, and the assumption 
by certain foreign governments of spheres of interest or regional 
understandings in parts of China, have been in some measure 
eliminated under the stimulus of several resolutions passed at 
the Washington Conference.®'^ 

As an illustration o£ its alertness may be noted its prompt declaration, after 
learning of the Lansing-Ishii agreement of November 1917, that it "would not 
allow itself to be bound by any agreement entered into by other nations." (Wil- 
loughby, Foreign Rights and Interests in China, Vol, 1, p. 363 ) 

Though grants of extraterritoriality were made to Arab traders as early as 
the 9th Century. Quigley, Am. Journ. Int. Law, Jan, 1926, Vol. 20, p. 48. 

Willoughby, op. cit., Vol. 2, p. 557. 

Ibid., Vol. 1, p. 356; Vol, 2, pp. 598. 872, 888, 975. The de facto status of for- 
eign concessions and settlements in China is still determined by local practice and 
political actions rather than by legal documents. J. Escarra, "Le Regime des Con- 
ce-s-sions litranghres en Chine,” Academic de droit international, Recueil des 
Gours, 1929, II, Vol. 27, p. 12. 
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SOURCES OF INTERNATIONAL LAW 

The modern system of international law grew up in Europe 
in the late Middle Ages and Renaissance period under the dual 
influence of theory and practiced The practice was that of mer- 
chants seeking profit in maritime trade and of kings seeking 
power at the expense of the feudal nobility below, of the pope 
and emperor above, and of their brother monarchs on the side. 
The merchants established consulates, or induced the city or 
state to which they belonged to do so, at ports in which they 
traded, especially those in the Levant, to adjudicate their dis- 
putes. From this practice there developed codes of maritime and 
commercial law applicable in peace and war, based in part on 
ancient conceptions and customs, tending to the assumption of 
freedom of the seas for mercantile enterprise. 

The kings established the idea of territorial sovereignty as a 
bar to feudal claims by nobility, emperor or papacy in the land 
they wished to control. The claims of territorial sovereignty 
also served as the basis for relations with other kings, though 
these relations necessarily involved exchanges of diplomatic offi- 
cers and recognitions of diplomatic immimities qualifying ter- 
ritorial sovereignty. Conflicting claims in regard to boundaries 
and territories led to wars, royal marriages, diplomatic negotia- 
tions, treaty making, mediation and arbitration as means both 
of expanding territory and of settling conflicts. 

From these practices grew foreign offices and archives, the 
latter containing the texts of maritime codes, admiralty and 
prize adjudications, decrees imposing maritime restraints in time 
of war, military and naval orders and regulations, diplomatic 
correspondence, arbitral awards and treaties. After this material 
isee Van Vollenhoven, The Law of Peace; Walker. History of International 
Law; Butler and Maccoby, The IQevelopment of International Law; J, Goebel, 
Equality of States, N. Y,, 1923; E. R. Adair, The Extraterritoriality of Ambassa- 
dors in the 16th, 17th and ISth Centuries, N, Y., 1929; T. E. Holland, Lectures On 
International Law, London, 1933, pp. 9-33; Oppenheim, International Law, 5th 
ed. (Lauterpacht), Chap. 2; George A. Fintii, The Sources of Modern Interna- 
tional Law, Washington, Carnegie Endowment, 1937, Chap. 1. 
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began to be published in the sixteenth and seventeenth cen- 
turies the influence of precedent set in and writers began to 
systematize this body of material under general principles. 

In doing this they were influenced by their learning in the 
Roman law, especially that part dealing with the acquisition of 
property and the interpretation of contracts, and by the theory 
of natural law which attributed equality and certain inalienable 
rights to men in “a state of nature.”® Sovereigns subject to no 
superior earthly power appeared to be in this situation in rela- 
tion to each other and thus tended to be regarded as equals in 
legal power and dignity, and equally entitled to respect for 
their “natural” rights, to jurisdiction over their lands, subjects, 
and governmental agencies, and to respect for their rights ac- 
quired by treaty or other legal means. This theory ran counter 
to the hierarchical order unified by the universal authority of 
pope or emperor, which, during the Middle Ages, was generally 
accepted in theory if not in practice. It, however, fitted well to 
the territorial ordering of state relations established by the 
Treaties of Westphalia in 16-18 which ended the Thirty Years' 
War, recognized the territorial jurisdiction of the slates of the 
empire, the independence of tire Netherlands and Switzerland, 
and the subordination of religious unity to territorial sov- 
ereignty. 

Francis of Victoria, Albericus Gentili, I-Iugo Grotius, Samuel 
Pufendorf, in the sixteenth and seventeenth centuries, utilizing 
the medieval writings on just war, the Roman law and tire law 
of nature, wove theory and practice into a consistent body of 
doctrine based on the mutual obligation of sovereigns to treat 
each other as equals, to respect each other’s territory, nationals, 
ships, ambassadors and governments, to observe restraint in in- 
itiating and conducting war, to follow established forms in 
diplomacy and treaty making, and to carry out validly made 
treaties in good faith.^ 

This highly artificial system grew up in a particular historical 
situation and was frequently called the law of the Christian 
States of Europe. Its relation to the law of nature and its more 
common denomination as the law of nations gave it, however, 
from the first a universal aspect; in fact the first text writer, 

^E. D. Dickinson, Equality of States in International Law. 

“See Inter-American Treaty on Rights and Duties ol States, December 26, 1933, 
V. S. Treaty Series, No. 881. 
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Victoria, was led to his discussion by considering the relation 
of the Indians of Mexico to the Spanish invaders. He insisted 
I that the former, though neither Christian nor European, were 
entitled to the benefits of the law of nations.* 

While precise dating is difficult, in a rough way it can be said 
that the modern system of international law spread from Europe 
to the Christian but non-European nations of the Ametdcan 
hemisphere from 1780 to 1840, and that in the next half-century 
it spread in a measure to the non-Christian and non-European 
nations of the Orient. Even more recently a few African na- 
tions, Ethiopia, Liberia and Egypt, have been admitted to the 
Family of Nations, thus making the original family of European 
Christian nations a practically world-wide Family of Nations 
whose members have the widest variety of cultural backgrounds. 

In view of the late date at which the Oriental nations were 
admitted into the Family of Nations and the lack of firm rooting 
in their own traditions of the salient principles of this system, 
it is not surprising that they have found some difficulty in ac- 
commodating their behavior to the processes of international 
law.® It is true that in theory the rules and procedures of this 
law are based on common consent of all nations, the Oriental 
no less than the Occidental, but in fact the system is the out- 
growth of European culture, and in many respects is alien to 
the natural tendencies of Oriental thought, 23articularly in the 
emphasis it places upon the arbitration or findings of disinter- 
ested third parties controlled by general principles, as the evi- 
dence of justice. The Orientals tend rather to envisage justice as 
a compromise negotiated by the interested parties.® 

* Much of the remainder of this section is taken from the author’s Diplomatic 
Machinery in the Pacific Area, Inst, of Pacific R.elations, 1936, pp. 9(f. As recently 
as 1859 British law officers advised that international law "now subsists by the 
common consent of Christian Nations.” Quoted by’Tl. A. Smith {Great Britain 
^and the Law of Nations, London, 1932, Vol. 1, p. 12) who, however, concludes 
"If a state possesses a degree of civilization and stability sufficient to enable it to 
maintain normal relations with other states, then those relations will be regu- 
lated by the general body of international law. Whether the culture of such coun- 
tries be Christian or non-Christian, European or Oriental, would appear irrele- 
vant.” (Ibid., p. 18.) See also Oppenheim, op. cit., Vol. 1, pp. 4311.; Holland, op. 
cit., pp. 37-40; and Chapter IV infra. 

“ See “Statement of a Japanese,” Problems of the Pacific, 1927, p. 167, and 1929, 
p. 235. The repudiation of basic principles of international law by certain Euro- 
pean states is due to recent revolution rather than to original non-assimilation 
and thus may in the long run present a less serious problem. 

®Lin Yutang, My Country and My People, N. Y., 1935, pp. 81, 196, 203. Al- 
though China had arbitration agreements in the period of feudalism (600 B.C.). 
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The difficulties of adjustment become apparent if one con- 
siders the history of the admission of the Far Eastern nations to 
this system. Three periods can be distinguished. The first, be- 
fore 1842, was one in which the two systems were officially iso- 
lated. While European trade and missionary activity were pene- 
trating to the Far East, while an occasional diplomatic mission 
was sent by Western countries to China or Japan, and while 
Russia even made treaties (1689, 1727. 1768, 1792) with China 
during this period, there was no regular official intercourse. 
The Japanese in fact, after deep draughts of Western trade and 
religion in the late sixteenth and early seventeenth centuries, 
responded by prohibiting such intercourse (except for a single 
Dutch ship each year) entirely and living as a hermit nation for 
two centuries. 

The next period may be said to have opened with 1842, the 
date of the first British treaty with China, although even earlier 
(in 1826 and 1833) Great Britain and the United States had 
made treaties with Siam. The Treaty of Nanking, however, 
marks the beginning of regular official relations of the leading 
Occidental trading powers with China, and in a little over ten 
years this was followed by the inauguration of similar relations 
by these powei’s with Japan. This period which ended with the 
Sino-Japanese War of 1895 might be called the diplomatic pe- 
riod in which, although regular diplomatic relations were estab- 
lished between Occidental and Far Eastern nations, these rela- 
tions were based not on general principles of international law, 
but on treaties which gave the Western nations privileges in 
the Far East which they did not accord to each other. The period 
was characterized by the tendency of the Western nations to act 
in concert in Far Eastern affairs. The Eastern nations had in the 
main tried to remain in isolation. Japan, it is true, embarked 
upon a different course after 1867, but according to MacMurray: 

The whole purpose o£ Chinese statesmanship, in relation to the outer 
world, had been to maintain the traditional isolation of the country; and 
against that aloofness the foreign nadons have struggled to establish the 
right of free intercourse. The results of tliat struggle, as embodied in the 
earlier treaties, may be roughly summarized under three headings, namely: 
extraterritoriality, or the rights of foreigners to be exempt from the 
processes of Chinese law and amenable only to the jurisdiction of their 
national tribunals; the right of residence in designated places, and of access 
to the interior of the country: and the right to trade freely, unhampered 
by monopolies, subject to a fixed tariff of import and export duties, and 
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witli the privilege o£ commuting by a single fixed charge all local taxes and 
levies upon commerced 

The final period has witnessed the practically complete ad- 
mission of the Far Eastern nations to the European system on 
equal terms. During this periodj it is true, Korea, ivhich had 
been generally recognized as independent, was annexed by 
Japan.® Japan and Siam have been relieved of the burden of 
extraterritoriality and China has made important steps in that 
direction, although as the result of a tumultuous historical 
process not yet completed. 

The conditions (writes MacMurray) — particularly the financial require- 
ments — incidental to the war with Japan (of 1895) compelled a readjust- 
ment of China’s attitude toward foreign nations and toward their resources 
and their influences. The Chinese nation found itself perforce face to face 
■with the world, and -under the necessit-y of accommodating itself to a 
relationship with it. Thenceforward, die problem of China was to avail 
itself of the material resources and experience of the Wesi, while retaining 
what was vital in its own institutions and preserving as best it could not 
merely the integrity of its territories, but its political and national entity. 
How clearly this problem of assimilating the new conditions to the old 

T P. xiii. 

8 Korea is said to have entered into relations with China as early ns 1122 B.C. 
and Japan is said to have invaded it as early as 200 A.D. Buddhism ciilorcd Koiea 
in the 4th Century A.D, from whence it pa.sscd to Jnpan in the 0th Century. 
Both China and Japan at times claimed tribute of Korea, and in 1594 Ilideyoshi, 
failing to obtain free passage through Korea to attack China, unsucrcsstully at- 
tacked Korea. The Manchus conquered Korea in 1637 and after their conquest of 
China in 1644 Korea remained a vassal. Catholic missionaries entered Korea in 
1794. A French naval expedition was unsuccessful in an attempt to annex the 
country in 1866. American naval visits were made soon after, that of 1871 result- 
ing in hostilities. Japan manifested hostile intentions toward Korea in 187.3 and 
made a treaty in 1876. To offset Japanese influence, China encouraged American 
negotiation of a treaty with Korea in 1882. England, Germany, Italy, Russia and 
France made treaties with Korea in the next lour years on the assumption that 
Korea was no longer under Chinese suzerainty. Japanese victory over China in 
1895 established Korean independence for the moment, and Korea was permitted 
to adhere to the conventions of the Hague Peace Conference of 1899. Russian 
penetration into Korea began, hut as a result of Us victory over Russia in 1905 
Japan established a protectorate over Korea. During this war the United States 
had by agreement acquiesced in the Japanese intention to establish a protectorate 
over Korea in return for Japan’s assurance that it entertained no aggressive de- 
signs on the Philippines. Japan successfully objected to the reception of the 
Korean mission sent to attend the Hague Conference of 1907, and in 1910 an- 
nexed the country by a treaty signed on August 22. 1910, by which the emperor 
of Korea was permitted to enjoy a personal status and to occupy his palace in 
Seoul. The powers seem to have acquiesced in the extinction of Korea as a mem- 
ber of the Family of Nations and to recognize that its tetritory is now a posses- 
sion of Japan. (See H. B. Morse and H. F- MacNair, Far Eastern International 
Relations, Boston, 1931, pp. 32-6, 382-400, 500-9, 517-29.) 
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and of adapting the old ideas to the new has been realized by those re- 
sponsible for the destinies of tlie country— how widely, how courageously, 
and how disinterestedly they have acted in seeking solutions of the problem 
—how well and how loyally they have been served by the various foreign 
interests to which they have from time to time turned for assistance and 
co-operation— those are speculations in regard to which some indications 
may be found in the data here gathered together, but for which no cate- 
gorical answers are possible. There have been times of progress and of 
reaction: there has been confusion of purposes; there has been blind Uto- 
pianism, and bitter disillusionment; but the process of association of for- 
eign with Chinese interests has gone on almost without interruption or 
pause, China repeatedly seeking foreign assistance in the solution of its 
problems of industrial, economic, and administrative development, and 
giving in return rights which carried with them, in many instances at least, 
an implication of political interest," 

China, as well as Japan and Siam, participated in the Hague 
Conferences of 1899 and 1907- They have all become parties to 
many of the public international unions, they were all bel- 
ligerents in the World War and original members of the League 
of Nations, Japan, after its victories over China in 1895 and 
over Russia ten years later, was recognized as one of the great 
powers of the world. 

This period was characterized by the evolution of a balance 
of power in the Far East itself, particularly in the relations of 
Japan, Russia and China; the entry of the various Occidental 
nations in the different sides of this balance; and consequently 
a reduction of the tendency of the Occidental nations to unite 
in any crisis concerning a particular Oriental nation. In one 
matter, however, that of immigration, discrimination by the 
Occident against the Orient still existed, especially in the 
United States and the British Dominions. The representatives 
of these countries were influential in preventing a declaration 
respecting racial equality, proposed by Japan, from being in- 
serted in the League of Nations Covenant in 1919. By 1930, 
however, it appeared that formal if not practical discriminations 
on this subject might be eliminated, that the extraterritoriality 
which remained in China was presently to go, and that the 
Oriental nations would be wholly equal participants in a world 
system of international law and organization. 

The upsetting of the Far Eastern balance of power — already 
disturbed by the World War and the revolutions in China and 
Russia — through the military aggressions of Japan, the rise of 

“ Ibid.j pp. xiii, xiv. 
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European dictatorships, the weakening of the League of Na- 
tions, the formation of the “anti-CommunisL ’ pact between Ger- 
many, Italy and Japan, the inconsistent Russo-German agree- 
ment of 1939, and the outbreak of the second World War 
renders these developments more doubtful today. The legal 
situation remains where it was, but numerous de facto changes 
have occurred, and the general confidence in the possibilities 
of a world ordered through effective enforcement of inter- 
national law has been shaken. We may, however, indulge in 
the optimism which Elihu Root supported with hope in 1915, 
with argument in 1917,^^ and with conviction in 1921. 

On the last date, with the war over, but the United States not 
a member of the League of Nations, he wroted^ 

The process which owes its impulse toward systematic development to 
Grotius and the horrors o£ the Thirty Years' War cannot be abandoned. 
Never before was the need so great. The multitudes of citizens who now 
control the national governments of modern democracies and direct inter- 
national policies cannot safely follow the passion of the moment or the 
idiosyncrasy of the individual public officer in their international affairs, 
without accepted principles and rules of action, without declared standards 
of conduct, without definition of rights, without prescription of duties too 
clear to be ignored. Otherwise the world reverts to chaos and savagery. . . . 
The only mode of meeting tliis great and vital need dictated by reason and 
approved by experience, is the establishment of institutions through which, 
when strife is not flagrant, the deliberate and unbiased opinion of man- 
kind may declare and agree upon die rules of conduct which we call law, 
by which in times of excitement judgment may be guided, and by which 
the people may be informed of the limits of their rights and the demands 
of dieir duties; and by the establishment of institutions through which 
disputed facts may be determined and false appearance and misinformation 
may be stripped away and the truth be made known to the good and peace- 
ful peoples of the world by tlie judgment of impartial and respected 
tribunals. In such institutions rests the possibility of growth and develop- 
ment for civilization. Through tliem may be established by usage the habit 
of respecting law. 

It is today assumed by the great majority of governments,^® 

“ Proc. Am. Soc. Int. Law, 1915, "The Outlook for International Law," p. 10. 

^^Ibid., 1917, "The Effect of Democracy on International Law,” pp. 5, 8. 

^Ibid., 1921, "Opening Address,” pp. 5, 6, 13. 

IS Secretary of State Hull’s statement of July 16, 1937, asserting among other 
things, "We believe in respect by all nations for the rights of others and per- 
formance by all nations of established obligations. We stand for revitalizing and 
strengthening international law,” was accepted by sixty governments. See Funda- 
mental Principles of International Policy, U. S. Dept, of State Publication No. 
1079. 
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courts^* and jurists^’’ of WesLern slates that there is a Family of 
Nations and that its members are bound by international law 
as established by custom, as accepted by convention, as deduced 
from general principles and as expounded by courts and jurists. 
These four sources of international law have been expressly ac- 
cepted by the great majority of states in accepting the statute of 
the Permanent Court of International Justice, Article 38 of 
which provides: 

The Court shall apply: (1) international conventions, whether general or 
particular, establishing rules expressly recognized by the contesting states; 
(2) international custom, as evidence of a general practice accepted as 
law; (3) the general principles of law recognized by civilized nations; (4) 
subject to the provisions of Article 59,“ judicial decisions and the teach- 
ings of the most highly qualified publicists of the various nations, as sub- 
sidiary means to a determination of rules of law. 

The same sources provide material for determining who are 
the members of the Family of Nations subject to international 
law, but there is dilfcrence of opinion whether such status fol- 
lows only from the expressed consent of existing members sug- 
gested by the first source, or may follow from the tacit or pre- 
sumed consent suggested by the remaining sources. The latter 
theory holds thai a political community by the fact of governing 

“Inteuialional law is part of our laxv and must be ascertained and adminis- 
tered by the courts of jii-sticc of appropriate Jurisdiction as often as questions of 
right depending upon it are dufy presented for their dctcimination.” Justice 
Grey, in the Paquete Habana, 175 U. S. 677. 

"Violations of this law are certainly frequent, especially during war. But the 
offenders always try to piovc that their acts do not constitute a violation, and 
that they have a right to act as they do according to the Law of Nations, or at 
least that no rule of the Law of Nations is against their acts. Has a State ever 
confessed that it was going to break the Law of Nations or that it ever did so? 
The fact is that States, in breaking the Law of Nations, never deny its existence, 
but recognize its existence through the endeavor to interpret the Law of Nations 
in a way favorable to their act." (Oppenheim, International Law, 3rd ed., Vol. 1, 
Sec. 10, p. 13.) "It is clearly emphasized (in certain opinions of British Law 
Officers) that international law as a whole is binding upon all civilized states 
irrespective of their individual consent, and that no state can by its own act re- 
lease itself from the obligation either of the general law or of any well-established 
rule. At the same time it is equally dear that the existence of any particular rule 
of law which may be in dispute is a question of fact to be proved by the evidence 
of practice. In other words, consent is the legislative process of international law, 
though it is not the source of legal obligation. A rule once established by con- 
sent (which need no) be universal) is binding because it has become a pait of the 
general law, and it can then no longer be repudiated by the action of individual 
states.” (H. A. Smith, Great Sritain and the Law of Nations, Vol, 1, pp. 12-13.) 

“ This article provides; "The decision of the court has no binding force except 
between the parlies and in respect of that particular case.” 
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itself and submitting to the superior authority of no other gov- 
ernment is a sovereign state and. member of the hamily of Na- 
tions. Francis of Victoria assumed on this theory that the Aztec 
empire of jVfontezuma was a member of the Community of Na 
tions even before it was visited by Cortez and that consequently 
it was entitled to the general rights and privileges of interna- 
tional law as against the latter’s encroachments.^'' According to 
this theory, China and Japan would have been members of the 
Family of Nations before they entered into regular relations 
with Western powers. This theory encounters the difficulty in 
principle that communities should not be bound by a law 
which they never heard of/® and the difficulty in practice that 
the Western states did not at first apply the rules of interna- 
tional law, which they acknowledged among themselves, to the 
communities of different civilization which they encountered 
in America, Asia and Africa. Sometimes they claimed title to 
those areas on the principle of discovery and occupation, as 
though the area were uninhabited "terrilorium nulUus,"^^ and 
sometimes they established by treaty special relations with the 
natives, different from those recognized among European 
states.®® 

Because of these difficulties most governments, courts and 
jurists assumed that a state, whether it had long existed in fact, 
like Turkey, or had recently become a de facto state through 
successful revolution, like the United States, could not become 
a member of the Family of Nations and a state de jure except 
through admission to that circle by the states already in it.®'^ 

1’’ De Indis et de jure Belli, Relectiones, Washington, Carnegie Endowment tor 
International Peace, 1917, These and other writings ot Victoria are printed also 
in J, B. Scott, The Spanish Origins of International Law, Vol. 1, Oxford, laSd. 

"It has been argued that it would be extremely hard on persons residing in 
the Kingdom of Morocco, if they should be held bound by all the rules of the 
Law of Nations, as it is practised amongst European stales.***It is a law made 
up of a good deal of complex reasoning, though derived from very simple 
rules, and altogether composing a pretty artificial system, which is not familiar 
either to their knowledge or their ohservance." The Hurtige Hane, 3 C. Rob. 
324; 16S E.R. 480. See also the Helena, 4 C. Rob. 6; 165 E.R, 572 (1801), and 
H. A. Smith, op. cit., p. 15. 

13 Johnson vs. Mackintosh, 8 Wheat. 543 (1823); Seeley, Expansion of England, 
p. 44; Lindley, Acquisition and Government of Backward Territory in Interna- 
tional Law, p. 328; Wright, Mandates under the League of Nations, 1930, 
p. 7. 

3“ H. A. Smith, op. cit., pp. 14ff.; Lindley, op. cit., pp. 24ff. 

31 Oppenheim, op. cit., Vol. 1, Chap. 1, Part 5, secs. 26-9; Holland, op. cit., p. 39. 
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This process of admission thus involved a reciprocal comniit- 
nrent whereby on the one harrd a de facto state manifested a 
desire to become a member and a willingness to accept the 
duties and responsibilities as well as the rights and powers of 
membership, and on the other hand, the existing members ac- 
corded general recognition to that de facto state as a de jure 
state and a member of the Family of Nations. The process of 
establishing these commitments has not been reduced to a 
formal procedure. It is usually assumed that a new state upon 
coining into contact with the existing members of the Family 
of Nations wishes to become a member, entitling it to equal 
treatment, even if it does not expressly so declare. In some cases, 
however, states upon acquiring de facto independence have, as 
did the United States, by formal resolution asserted their will- 
ingness to accept ihc burdens of international law in their plea 
for recognition.^- It has been very uncommon for de facto states 
or govenunents expressly to deny obligations under general in- 
Lenuitional law as did the Soviet Union in its early days.^" 

It is also usually assumed that a state which has in fact ac- 
quired independence by successful revolt from a state member 
of the Family of Nations is sufficiently recognized to be admitted 
to the Family when it has been formally recognized by the 
parent state, though this principle may have been modihecl 
through the general acceptance of the Stimson doctrine. Under 
that doctrine it could not be assumed, for example, that “Man- 

22 Congress resolved on Mny 22, 1779, that the United States wilt cause the 
"law o£ nations to be most strictly observed.” {Journal oj Cong.j Ford ed., Vol. 
14, p. 635. See also resoUrtions, Airg. 2, 1779, Nov. 23, 1781, Dec. 4, 1781, i&id., 
Vol. 14, p. 914; Vol. 21, pp. 1137, 1158; and Q. Wright, The Enforcement of In- 
ternational Law through Municipal Law in the United States, 1916, p. 221.) 

22 Lenin taught that "interrratrorral law as practised by capitalist states in their 
relations among themselves is drrected towards a consolrdalion oC the ruling posi- 
tion ol Capital.” To such a law the Communists were opposed hut as relations 
between Soviet Russra and other states “developed on a normal basis, formulations 
of internatronal law in a manner acceptable to communist theory have been 
sought. See J, N. Hazard, “Cleans ing Sov ret International Law o£ Anti-Marxist I 
Theories,” Am- Journ, hit. Law, April 1938, V617T2I pp. 2469:, See also T7 A. 
Taracoirzio, The Soviet Union and International Law, N. Y., 1935; Oppenheim, 
op. cit., Vol. 1, pp. 50-1. 

21 It was assumed by Great Britain in 1825 that third states should withhold full 
recognition of a revolutionary community until it had been extended by the 
parent state. (Canning to Ward in Mexico, Sept. 9, 1825, printed in H. A. Smith, 
op. cit., Vol. 1, p. 126.) 
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chukuo” would become a member o£ the Family of Nations 
even if it were recognized by China.^® 

In the case of ancient states of non-European civilization, it 
has not been assumed that they became equal members of the 
Family of Nations through entering into formal diplomatic or 
treaty relations with a few states. Recognition of their equality 
in relations with a large number of existing members has usu- 
ally been considered necessary.^® The practice of admitting such 
states to the Family of Nations by collective action as through 
invitations to general international conferences or membership 
in general international organizations, such as the League of 
Nations, has grown in practice.^'^ Iraq, for example, acquired 
de jure statehood through admission to the League of Nations,®® 
and Turkey probably acquired this status through its formal 
admission to “the public law and the concert oi Europe” by 
Article VII of the Treaty of Paris of 1856.®® 

It is to be noted that a state which has been admitted as a full 
member of the Family of Nations may have accepted certain 
limitations upon its normal powers by treaty, as did Switzerland 
by accepting neutralization and Poland by accepting special 
obligations to protect minorities. Such treaties are, however, to 
be narrowly construed. Such a state is presumed to be an equal 
member of the Family of Nations except in so far as treaties 
expressly limit its powers.®® Such states are to be distinguished 
from states, like the Barbary states, the American Indian tribes 
or the Princes of East India, not admitted as equal members of 
the Family of Nations, but in treaty relations with a few states. 
Such states are presumed to have no rights or duties at all under 
international law except insofar as the treaty expressly grants 
them.®^ 

It is believed that evidence of the kind suggested in this chap- 
Supra, Introduction, notes 1-3. 

^“Rivier, Principles^ du droit des gens, Vol. 1, pp. 57-61; Moore, Digest of In- 
ternational Law, Vol. 1, p. 74. 

27 Malbone W. Graham, “The League of Nations and the Recognition of 
States," Publications of the University of California at Los Angeles, in Social 
Sciences, Vol. 3, No. 1, p. 41. 

28 Q. Wright, "Proposed Termination of the Iraq Mandate," Am. Journ. Int. 
Law, July 1931, Vol. SS, pp. 43611.; Philip W. Ireland, Iraq, a Study in Political 
Development, New York, 1938, p. 418. 

25 But see H. A. Smith, op. cit., Vol. 1, p. 16. 

Rivier, loc. cit, 

22 H, A. Smith, op. cit., pp. 30, 39ff. 
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ter, to be further elaborated in Chapter IV of this study, is 
sufficient to ivairant the conclusion that China, Japan, and Siam 
have been admitted to the Family of Nations and consequently 
that the entire body of international law applies to their rela- 
tions both inter se and with Western powers. Any derogation 
from the application of general international law must rest 
upon treaties, custom, or other sources recognized by the gen- 
eral law itself. Further evidence on this point will be set forth 
in the following chapters. 



CHAPTER III 


STATUS OF FAR EASTERN TERRITORIES 

Assumiag that the Far East today lies within the area subject 
to general international law, the first problem in stating its legal 
situation is to examine the status of the territories in that area. 
Modern international law rests upon the princiiale of territorial 
sovereignty.^ 

The international lawyer thinks o£ the world as composed ol sixty-odd 
states, members o£ the Family of Nations, each of which occupies a terri- 
tory within which it is sovereign in the sense of having the legal capacity 
to organize and exercise authority as it sees fit and of Ijeing alone respon- 
sible to otlier states for whatever happens in that tcrx’itory. The rights and 
duties of all persons and officials within the territory arc governed by the 
state's internal law alone and the state is responsible under international 
I law alone. 

f He thus recognizes a sharp distinction between internal or municipal law 
whiclr governs individuals and organs of government and which each stale 
can change at will, and international law which governs states, and cannot 
be changed except by the express or tacit consent of all those bound. 

This simple picture is of course modified by the habits of travel, trade, 
diplomacy, and war which bring citizens and officials of one state into the 
territory of another with the result tliat international rights, privileges, 
and immunities for the benefit ol such persons have grown up by treaty 
and practice, subtracting somewhat from the completeness with which 
states can exercise their sovereignty in their territory. In suclr cases, how- 
ever, the observance and enforcement of these rights belong primarily to 
the territorial sovereign and are sanctioned only by that state's interna- 
tional responsibility, which, because of the presence of such persons within 
its borders, is somewhat increased. 

Sometimes dris responsibility has been even further increased by the 
undertaking of states to perform acts, enact laws, or pursue policies in their 
territories such as disarming, dredging rivers, extraditing criminals, estab- 
lishing labor standards, or respecting minority rights; but still the doing 
of these things is left to the state within whose territory they are to be done 
acting through its own agencies. It alone is sovereign in its territory, and 
all territory is under the sovereignty of some state. This in broad outlines 
is the international lawyer's conception. He may admit that there are 
exceptions like extraterritorial jurisdiction, protectorates, leases, servitudes, 

1 The quoted paragraphs are from the author's Mandates Under the League of 
Nations, Chicago, 1930, pp. 267-8. 
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condominiums, but lie is likely to look upon them as anomalies, as blem- 
ishes in the picture, to be lomoved as society approaches the ideal. 

This ideal is based not merely on conservatism and taste. It is nseiul 
to have somewhere some authority with plenary power to act in the 
presence ol novel conditions unprovided £or by any legal document or 
precedent. Sovereignty is the medium whereby law is kept en rapport with 
changing conditions. Since tlie inadequacy of communications, the insuf- 
ficiency ol recorded data, and the meagre understanding of human be- 
havior in the varied conditions of climate, race, and culture have made 
a single sovereignty of tlie world impracticable, division has been neces- 
sary. Theoretically this division might be defined in terms of persons or 
activities as well as areas, but in settled societies geography has proved the 
most natural basis for human grouping. Practically it is difficult to main- 
tain order without exclusive control of an area. Jurisdictional lines between 
persons and activities in the same area are less precise than geographical 
boundaries. Authorities far removed from a locality are not likely to under- 
stand its changing conditions. 

Thus territorial division has proved the most convenieni method for 
organizing government and avoiding conflict between sovereigns. It is 
justified not merely by custom but by practical considerations and will 
doubtless continue as a dominant form of political organization for a long 
time.“ 

The LcrrUories wUh which we arc concerned are those ol 
China and her nciglibors. As the Near Eastern question has had 
to do iiritnariiy with the process of change in the Ottoman Em- 
pire,*’ so the Far Eastern question has liad to do primarily with 
the process of change in the Chinese Empire. In both cases the 
process of change was jDrecipitated by the impact of miiitariiy 
equqaped and economicaiiy minded Western nations upon a 
vast poiitical structure whose methods had not kept pace with 
advancing miiitary and economic techniques. ** 

2Lowic finds that the tcriitorial tie, though sometimes dwarfed by the kinship 
tie among piimitive peoples, is never eliminated. (The Origin of the State, p. 
73.) The theory of territorial sovereignty is discussed by Joseph Stoiy, Commen- 
taries on the Conflict of Law, 8th ed., Boston, 1883, pp. 8-9, ?l-4; J. W. Burgess, 
Political Science and Comparative Constitutional Law, Boston, 1898, Vol. 1, p. 52; 
J. W. Salmond, Jurisprudence, 2nd ed., London, 1907, p. 99; W. W. Willoughby, 
Fundamental Concepts of Public Law, N. Y., 1924, Chap. XVI; Justice O. W. 
Holmes, in American Banana Co. vs. United Fruit Co., 213 U. S. 347 (1909); 
W. E. Hall, International Law, 4th cd., London, 1893, pp. 20-1, 45-6; Elihu Root, 
Address, Proc. Am. Soc. Int. Law, 1921; Q. Wright, Enforcement of International 
Law thtough Municipal Law in the United States, 1916, p. 21. 

^ See W. W. White, The Process of Change in the Ottoman Empire, Chicago, 
1937. 

^ “Frotected in the past by their geographical position, the Chinese have in the 
latest age failed to realize the significance of the means by which the West has 
conquered nature and overcome adverse geographical conditions. Some of the ef- 
fects of these phenomena are to be considered in this work,” (H. B. Morse and 
H. E. MacNair, Far Eastern International Relations, Boston, 1931, p, 13.) 
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At the height of the Mancliu Empire in the eighteenth cen- 
tury, China exercised practical sovereignty or had relations of 
suzerainty or tribute throughout Asia east of Kashmir and the 
surrounding islands north of the equator, excepting only Japan, 
India, Siberia, and a few possessions of Spain, Portugal, the 
Netherlands and England, mostly in the East Indies. 

This empire included, besides the eighteen provinces consti- 
tuting China proper, Manchuria, Mongolia, Sinkiang and 
Tibet. Surrounding oriental states recognized Chinese over- 
lordship “by the periodic sending of tribute, and by the accept- 
ance of investiture on the accession of each new ruler. Liuchiu 
sent tribute twice in three years until 1875; Korea once in four 
years until 1894; Nepal every five years from 1790 to 1882: 
Burma once in ten years until 1895; Laos once in ten years, 
Sulu once in five years; and Siam once in three years until 1882. 
Annam had been conquered, and the suzerainty of the emperor 
asserted, at various times from the period of the Han Dynasty. 
From 1801 until 1884 there is no record that the ruler of Annam 
failed at any time to request the confirmation of his title or to 
send tribute quadrennially, except when the way was blocked 
by rebellion.”'' 

As the Manchu Empire weakened in the nineteenth century, 
China’s neighbors, Russia, the British Empire, France and 
Japan, advanced their frontiers at its expense.'* 

Russia had been limited to the territory west of the Argun 
and north of the watershed of the Amur by the Treaty of Ner- 
ghinsk of 1689. By the Treaty of Kiachta in 1727, the Siberian- 
Mongolian boundary was fixed south of Lake Baikal. By the 
Treaty of Argun (May 1858), however, Russia advanced her 
frontier to the Amur and by the Treaty of Peking, November 

14. 1860, acquired the trans-Ussuri area which had been a con- 
dominium under the treaty of 1858. By the treaty of September 

15, 1879, Russia acquired Hi on the frontier of Sinkiang at 
Kuldja, but under Chinese military pressure this was revised 
by the Treaty of St. Petersburg, February 24, 1881, in which 
some of Hi was restored. In the meantime Russia had been ex- 
panding on Sakhalin Island, and by the treaty signed with 
Japan at St. Petersburg in 1875 the latter gave up all claim to 
Sakhalin in exchange for Russian renunciation of claims to 

» Ibid., p. 345. 

® Further reference to the historical details of this study can be found in Morse 
and MacNair’s e’^^cplleut ‘^nd wpH mdexpil volnmi^ 
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die Kurile Islands, but by the Treaty o£ Portsmouth (1905) the 
southern hall ol Sakhalin was ceded to Japan. Subsequently 
Russia sought to expand in Manchuria, Korea and Outer Mon- 
golia, but the Russo-Japanese War and the Bolshevist revolution 
have resulted in an abandonment o£ these claims with the 
exception o£ a protecting interest in Outer Mongolia, a iTiendly 
interest in the republic of Tannu Tuva, located in a valley 
between western Mongolia and Siberia, and considerable eco- 
nomic penetration of Sinkiang. 

Great Britain established protectorates and colonies in North 
Borneo and the Malay Peninsula during the late eighteenth 
and nineteenth centuries.'^ As a result of three wars against 
China’s tributary Burma in 1826, 1852 and 1885, Great Britain 
annexed the latter by proclamation on January 1, 1886, and 
had the annexation confirmed by a treaty with China on July 
24, 1886. The China-Burmese frontier was fixed by a treaty 
of March 1, 1894, rectified to Great Britain’s advantage by the 
Convention of February 4, 1897, after China had ceded certain 
territories to France contrary to the terms of the treaty of 
1894. Anglo-French treaties of 1896 and 1907 resulted in Siam’s 
relinquishment, by the treaty of March 10, 1909, of four tribu- 
tary Malay states which became British protectorates, British 
commercial penetration of Bhutan and Nepal on the frontier 
between India and Tibet began in the late eighteenth century. 
Treaties were made with Nepal in 1792, 1801 and 1816. This 
state assisted Great Britain in the Indian Mutiny of 1857, in 
the Tibetan campaign of 1904 and in the World War. By a 
treaty of 1923 the British recognized the independence of Nepal, 

Penang was acquired in 1790. Singapore was ceded by the Sultan oX Johore in 
1819 and Malacca by the Dutch in 1824. The Sultan ol Johore placed himself 
under British protection in 1886 and accepted a British resident in 1914. Siam 
ceded suzerain rights in the remaining unCederated Malay states in 1909. Perak 
came under British protection in 1874 and the remaining federated states soon 
after. Treaties were made with the Sultan of Brunei in 1774 and 1811, and he 
accepted British protection in 1888 and Biitish administration in 1906. Sir James 
Brooke, a British subject, acquired Sarawak from the Sultan of Brunei in 1841, 
and his son, the second Rajah, placed his domain under British protection in 
1888. The Island of Labuan was ceded to Great Britain by the Sultan of Brunei in 
1847. After being administered by the British North Borneo Company from 1890 
to 1905, it was made a crown colony attached to the Straits Settlements. The 
British North Borneo Company acquired rights in North Borneo from the Sultan 
of Sulu in 1878 and from the Sultan of Brunei in 1884, 1885 and 1890. It estab- 
lished the "State of North Borneo" which was placed under British protectorate 
in 1885, and its boundaries with Dutch Borneo were defined by a treaty of June 
20, 1891. The governor of Straits Settlements is also governor of Labuan and 
hiirh commissioner for all of these protectorates. 
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ending any shadowy claim o£ China which may have remained. 
Great Britain fought with Bhutan in 1865, and by a treaty 
of 1910 Bhutan agreed to accept British advice on ioreign af- 
fairs. A Chinese protest based upon China’s ancient claim of 
suzerainty was vigorously rejected at this time. Since the Young- 
husband expedition to Tibet in 1904 and the Chinese con- 
firmation of a treaty ending these hostilities in 1906, Great 
Britain has exercised an increasing influence in Tibet, although 
by their treaty of 1907 Great Britain and Russia recognized 
Chinese suzerainty of Tibet and mutually agreed “to respect 
the territorial integrity of Tibet and to abstain from all inter- 
ference in its internal administration” (Article I). They also 
agreed not to enter into negotiations with Tibet except through 
the intermediary of the Chinese government, not to send rep- 
resentatives to Lhassa and not to seek economic concessions in 
Tibet. 

France acquired Cochin China as a result of the war made 
jointly with Spain against Annam in 1858 and ended by the 
Treaty of Saigon, June 5, 1862. From this foothold, pressure 
on Annam led to treaties in 1874 and 1883 by which Annam 
substituted France for China as protector. War with China fol- 
lowed, eventuating in the Treaty of Tientsin, June 9, 1885, by 
which China relinquished suzerainty of Annam and Tonkin. 
By a supplemental convention of 1887 the frontiers of Tonkin 
and China were defined. By subsequent agreements with Great 
Britain and Siam, France gradually extended her control at 
the expense of the latter state, whose tributary relations with 
China had in the meantime disappeared. Laos and Cambodia 
were acquired from Siam by dre treaty of October 3, 1893, 
and further territories were added to the latter by treaties of 
1904 and 1907; in 1941 portions were retroceded to Thailand 
(Siam). In 1898 France acquired the lease of the Port of Kwang- 
chouwan in Southern China. 

Japan began its modern expansion by annexing the Bonin 
Islands in 1861 and gaining title to the Kuriles from Russia 
in 1875. The kingdom of Lew Chew (or Liu Chiu) which had 
long paid tribute to both China and Japan was absorbed by 
Japan in 1879, a condition recognized by China in 1881. By 
the Treaty of Shimonoseki, following its successful war against 
China in 1895, Japan acquired Formosa and the Pescadores 
Islands, which lie between that large island and the mainland. 
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and also eliminated Chinese suzerainty over Korea. A joint 
demarche of Russia, France and Germany required Japan to 
retrocede the Liaotung Peninsula in Manchuria which it had 
also acquired by the Treaty oi Shimonoseki. Ten years later 
Russian inlluence in south Manchuria was eliminated by the 
Treaty of Portsmouth (1905) ending the Russo-Japanese War, 
and by the same treaty Japan acquired the southern half of 
Sakhalin Island. The base at the southern tip of the Liaotung 
Peninsula which Russia had acquired in 1898 was at the same 
time transferred to Japan by means of a new agreement between 
Japan and China. Japan established a protectorate over Korea 
in 1905 and then annexed the country by treaty with Korea in 
1910. The Japanese invasions of eastern Siberia after 1918 
(originally as a joint enterprise with the United States, France 
and Great Britain) and Japan’s succession to the German lease 
of Kiaochow and other rights in the Shantung Peninsula by 
the Treaty of Versailles of 1919 brought no permanent results, 
since Japan withdrew from both as a result of discussions and 
a treaty negotiated with China during the Washington Con- 
ference. Japan’s penetration of Manchuria, however, continued, 
resulting in its recognition of the state of “Manchukuo” in 
1932, after hostilities against China, A treaty of alliance was 
made with this puppet state. Japan proceeded to the military 
penetration of Inner Mongolia and North China and to the 
occupation of large areas of China in new hostilities which 
began in July 1937. In 1939 Japan occupied Hainan Island and 
two groups of small islands in the South China Sea claimed by 
France (Paracel and Spratly). In 1940 it occupied portions of 
French Indo-China. 

Not only was China pressed on the north by Russia, on the 
west by Britain, on the south by France and on the north and 
east by Japan, but it was pressed in the center by all the treaty 
powers, particularly after the first Sino-British war of 1840. 
Macao, near Canton, had been occupied by Portugal in 1557, 
though China continued to exercise some jurisdiction there 
until 1849 and did not recognize Portuguese sovereignty until 
the treaty of March 26, 1887, then on the condition that Portu- 
gal would not alienate it without Chinese consent. Great Britain 
acquired Hongkong by the Treaty of Nanking in 1842, and the 
adjacent mainland area of Kowloon in 1860, adding a leased 
area to the latter in 1898. Residential settlements authorized by 
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treaty provisions opening certain ports to foreign commerce 
and residence grew into enclaves virtually exempt from Chinese 
jurisdiction, especially in the great international settlement of 
Shanghai. Leased territories were ceded to Germany (Kiaochow), 
Russia (Port Arthur). Great Britain (Weihaiwei), and France 
(Kwangchouwan) as naval bases in 1898, after China had been 
seriously weakened by the Japanese war three years earlier. 
Exemption of the Peking legation quarter from Chinese juris- 
diction and also demilitarization and foreign policing of the 
access to Peking from the sea was established by the Boxer Pro- 
tocol of 1901. Extraterritoriality and tariff privileges were ac- 
corded to the “treaty powers” on the basis either of express 
treaties or most favored nation clauses.® While some enclaves of 
foreign jurisdiction in China have been restored, many remain. 

As a result of this history, the territorial relations in the Far 
East have become extraordinarily complex. The ideal of terri- 
torial sovereignties, separated by clear boundaries, has suffered 
many modifications. To define the legal situation more pre- 
cisely let us consider the Far Eastern territories as those north 
of the equator between the 75th and 180th meridians cast of 
Greenwich. There are within this area, constituting over one- 
eighth of the surface of the globe and nearly half of its popula- 
tion, no less than sixty-seven territories with a distinct status 
under international law. All but three of these are under the 
sovereignty, suzerainty, protectorate or mandate of nine states, 
members of the Family of Nations and parties to the Pact of 
Paris. The remaining territories are under the de facto sover- 
eignty of states which have not been generally recognized. 

It will be observed that it has not been found possible to 
ascribe every territory to the sovereignty of a state. The words 
suzerainty, protectorate and mandate indicate in general a di- 
vision of sovereign authority among two or more political enti- 
ties. Suzerainty normally originates in a grant of autonomy to 
a dependent area by the state formerly sovereign and becomes 
established when that grant has received general recognition by 
the members of the Family of Nations. The autonomous area 
or vassal state therefore has a status in international law, pos- 
sessing that degree of sovereignty within the area it occupies 
which has been granted to it, the residuum of sovereignty re- 

8 For term "treaty power" see infra, Chap. 6, note 90. 
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maining wiLh the suzerain.® Protectorate arises when a formerly ' 
sovereign state (the protected state) has entered into relations ] 
with a sovereign state (the protecting state) by which some of 
its sovereignty, particularly its power to conduct foreign rela- 
tions, has passed to the latter.^® It will thus be seen that in the 
case of suzerainty the basic documents determining the distri- 
bution of sovereignty are of a constitutional order, whereas in 
the case of protectorate such documents are of an international 
order, normally treaties. Mandated territories are areas the 
status of which is defined by Article 22 of the League of Nations 
Covenant and a document issued in pursuance thereof known as 
the mandate. The mandate is in the form of an agreement be- 
tween the Principal Allied and Associated Powers, to whom the 
territory was transitionally ceded by the World War treaties, 
and the mandatory, confirmed by the Council of the League of 
Nations. While the distribution of sovereign authority with 
respect to these territories is controversial the following state- 
ment seems to tlie writer to indicate the situation: 

The sovereignly, of jh c areas is vested in ..the League, acting through, the 
covena_ntjuR 2 n.dLng..jirpcc^jihd is e xercis ed by The mandatory with coii- 
8cnt be the Council lor cyentual t ransfer j n jJiq jaandated communities^ 
themselves.^)'' ^ 

In the following list thc_territories are.plarpd under the state 
which has the g.reatcst degree of de jure spvercignty in the area. 

I. China 

A. China proper (eighteen provinces) all under Chinese de jure 
sovereignty. 

1. Areas under de facto as well as de jure sovereignty of China. 

2. Japanese-occupied areas (North China and Nanking puppet 
governments), under Japanese military governmjnt.^^ 

o Q. Wright, Mandates, pp. 301, 305; Hv. W. Willoughby and C. G. Fenwick, 
fypes of Restiicted Sovereignty and Colonial Autonomy, Washington, Govern- 
nent Printing Office, 1919, pp. 8, 11; E. D. Dickinson, The Equality of States in 
nternational Law, Cainbiidge, 1920, pp. 236-40. China's relations with such areas 
as Mongolia and Tibet were perhaps feudal rather than sovereign prior to the 
recent grants of autonomy. 

“Q. Wright, Mandates, pp. 301, 392; "The Tunis Nationality Decrees,” 
P.C.I.J., Ser. B, No. 4; Sobhuzra 11 vs. Miller, L. R. (1926) A.C. 623; Anson, The 
Law and Custom of the Constitution, 3rd ed., Oxford, 1908, Vol. 2, Pt. 2, pp. 
59-63, 90-2; W. E. Hall, Foreign Powers and Jurisdiction of the British Crown, 
p, 218; Lindley, The Acquisition and Government of Backward Territory in In- 
ternational Law, pp, 186, 206; Willoughby and Fenwick, op, cit., pp. 6-9; Dickin- 
son, op. cit., pp. 240-7. 

Q. Wright, Mandates, p. 530. 

See The Chinese Year Book, 1938-39, Ghunvkinn', pp. 228fl. 
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3. Kwangdiouwan. Jurisdiction leased to France lor ninety- 
nine years in 1898. During the \Faslungtou Coiil'ereuce the 
French representative declared that France would restore this 
leased territory if all the other powers tvould do the same. 

4. Kowloon extension. Jurisdiction leased to Great Britain lor 
ninety-nine years in 1898. 

5. Peking legation quarter. Placed "under the exclusive control” 
of the legations by tlie Boxer Protocol ol 1901. 

6. Taku and communication from Peking to the sea. Demili- 
tarized by Boxer Protocol o£ 1901 and protected by foreign 
troops.^® 

7. Shanghai international settlement. Administered by Shanghai 
municipal council under supervision of diplomatic corps.’^'* 

8. Amoy international settlement (Kulangsu). Administered by 
Amoy municipal council. 

9-20. Twelve residential concessions in ports opened to foreign resi- 
dence by treaty. Administered under the authority of foreign 
consuls, one in Amoy (Japan), two in Canton (Great Britain 
and France), two in Hankow (France and Japan), one in 
Hangchow (Japan), one in Shanghai (France), one in Soo- 
chow (Japan), lour in Tientsin (Great Britain, Japan, France, 
Italy) 

China agreed to withdraw troops from an area of some 5,000 square miles 
between the Great Wall and a line north of Peking and Tientsin running from 
Yenchin through Changping, Shunyi, Tungchow, Paoti to Luto, by the Tangku 
Truce of May 31, 1933, and Japan agreed cventuiilly to withdraw its troops to the 
Wall, leaving the area to be controlled by the Chinese police. This, however, was, 
as an armistice, by its nature temporary and was abandoned in 1937. It did not 
manifest an intention to create a permanent demilitarized zone, (Sec Manchoukuo 
Year Book, 1934, p. 148; Bulletin of International News, June 8, 1933, Vol, 9, p. 
15; and Roy H. Akagi, Japan’s Foreign Relations, Tokyo, 1936, p. 608.) The 
.same can be said of the supplementary Ho-Umetzii agreement of June 10, 1935. 
This appears to have been an extremely informal arrangement resulting from 
Chinese Minister of War Ho’s acceptance of six demands, including the removal 
of certain divisions from North China, made by Japan on the allegation that the 
Chinese had violated the Tangku truce. (Ibid., June 13, 1936, p. 9-10; Toynbee, 
Survey of International Affairs, 1935, p. 326.) 

i^The Shanghai armistice of May 5, 1932, between China and Japan, fixed a 
line to the west of Shanghai as a temporary limit for the advance of Chinese 
troops, pending further arrangements upon the re-establishment of normal con- 
ditions, and provided for the withdrawal of Japanese troops to the International 
Settlement and the extra settlement roads (streets) as previous to January 28th. 
The Chinese added two qualifications to the agreement. The first declared that 
nothing in the agreement was to imply permanent restriction of the movement 
of Chinese troops in Chinese territory, and the second that it was to be under- 
stood that, even in areas temporarily provided for the stationing of Japanese 
troops, all municipal functions, including that of policing, would remain with 
the Chinese authorities. This obviously was not intended to create a permanently 
demilitarized zone. See Lytton Report, League of Nations. Pub. VII, Political, 
1932, vii 12, p. 86; Bulletin of International News, May 12, 1932, p. 10. 

1= See The China Year Book, 1939, Shanghai, pp. 103, 158, 543. 
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B. Mancluiria 

21. "Mancluikwo” including three eastern provinces of China, 
Fcngticn (Liaoning), Kirin, and Heilungkiang (formerly called 
Mancluuia) and the province of Jehol (formerly part of Inner 
Mongolia). Recognized to be under da juie sovereignty of 
China by most of the states of the -worlcl, de -facto adminis- 
tered by government of “Manchukuo” in alliance with Japan 
and recognized as an independent state by Japan, San Sal- 
vador, Italy, Germany and Poland. "Manchukuo” declared on 
November S, 1937, tliat all extraterritorial rights in its terri- 
tory would be discontinued.’^'’ 

22. Kwantung in Liaotung Peninsula. Jurisdiction leased to Rus- 
sia for twenty-five years in 1898. The remainder relinquished 
by Russia and released by China to Japan in 1905. The Sino- 
Japanese treaty of 1915, the validity of which China contests, 
extended the lease to ninety-nine years. China announced 
that the lease had come to an end in 1923, but the area has 
in fact continued in the possession of Japan. 

23. South Manchuria railroad zone. Administered by Japan until 
Dcccmlrcr I, 1937, on the basis of a clause of questionable 
intcr]nctation in the original concession for the construction 
of the j'tuhottd given by China to Russia in 1898 and subse- 
quently tianslcrrcd by Riussia to Japan in 1905. The treaty 
ol Nowmljcr 5, 1937, between Japtin and “Manchukuo” abol- 
i.shed Jiqjancsc exUalcrriloiiality and tiansferred Japanese 
administration rights in the railway zone to "Manchukuo.”” 

C. Mongolia 

24. Inner Mongolia (provinces of Jehol, Chahar, Suiyuan and 
Ningsia). Under dc jure sovereignty of China, and in large 
part under de facto control of government of "Manchukuo” 
(Jehol), or under Japanese military occupation. 

25. Outer Mongolia. Autonomous state under Chinese suzerainty 
according to Russo-Chincse exchange of notes of 1913 and 
Russo-Chinese-Mongol treaty of 1915, but under Chinese 
sovereignty according to Sino-Soviet treaty of 1925, and ad- 
ministered by Mongolian Peoples Republic in close relations 
with tlie Soviet Union. 

D. Tibet 

26. Provinces ol Chinghai (Koko Nor) and Hsik’ang (Chwanben 
or Kham), sometimes called Inner Tibet. Under Chinese de 
jure and de facto sovereignty. 

27. Tibet proper. Under Chinese de jure suzerainty, but gov- 
erned de facto by autonomous state of Tibet (Dalai and Pan- 
chan lamas) under a de facto British protectorate. In the 
treaty of 1906 with Great Britain, China recognized the 
British-Tibetan treaty of the same year. A British treaty 

Contemporary Manchuria, A Bi-Monthly Magatine (South Manchuria Rail- 
way Co.), Jan. 1938, Vol. 2, p. 28. 

^Ubid., Vol. 2, pp. 16fE. 
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witli Russia ol 1907 recognized Tibet as under Chinese suze- 
rainty. A division of Tibet into Inner and Outer Tibet was 
proposed in Sino-British negoiiations of 1914 and 1919, but 
no agreement was readied. 

28. Boundaiy zone of Tibet ten miles wide along Burmese fron- 
tier. Demilitarized by Article VII of treaty of 1894 between 
China and Great Britain. 

E. Sinkiang 

29. Sinkiang (Chinese Turkestan). Under Chinese sovereignty de 
jure with much Soviet influence. Boundary widi Russia in 
region of He settled by treaty of February 24, 1881. 

II. Japan 

30. Japan proper. Under sovereignty of Japan. Includes Bonin 
(Ogassawara) annexed 1861, Lew Chew (Ryukyu) annexed 
1879, and Kurile Islands (acquired by treaty witli Russia, 
1875), as well as main islands of Honshu, Hokkaido, Shikoku 
and Kyushu. 

31. Korea (Chosen). Under sovereignty of Jtipan on condition of 
according dignity and honor to the former imperial house of 
Korea by treaty of August 22, 1910. 

82. Japanese insular possessions in the Pacific (KaraftUo or south- 
ern Sakhalin, Formosa and the Pescadores). Under Japanese 
sovereignly and guaranties of the Four Power Pacific Treaty. 

33. Karafuto or southern Sakhalin Island. Demilitari/.cd by Ar- 
ticle IX of Treaty of Portsmouth, 

34. North Pacific islands. Administered by Jajsan under mtmclato 
of the League of Nations, providing for demilitarization and 
under guaranties of the Four Power Pacific Treaty. 

35. Island of Yap (one of the Nortli Pacific islands). Under Japa- 
nese mandate, subject to rights of the United States with re- 
spect to entry and residence of its nationals and electrical 
communications under the treaty of 1921. 

III. Thailand (Siam) 

36. Thailand. Recognized sovereign state, member of the Family 
of Nations. 

37. Zone 25 kilometers on each side of Mekong River, which con- 
stitutes the boundary of Thailand and French Indo-China. 
Demilitarized by treaty of 1926 between France and Siam. 

IV. Union of Soviet Socialist Republics 

38. Far Eastern territory of Russian Soviet Federated Socialist 
Republic. Under sovereignty of U.S.S.R. From April 1920 to 
November 24, 1922, this territory was recognized by the 
U.S.F.S.R, as an independent state, the Far Eastern Republic, 
with its capital at Chita, On the latter date the two volun- 
tarily united.^ 

39. Sakhalin Island nortlt of 50th parallel. Territory of R.S.E.S.R. 

“H. S. Quigley, “The Far Eastern Republic, a Product of Intervention,” Am. 

Journ. Int. Law, Jan, 1924, Vol. 18, pp. 8211. 
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under sovereignty ol U.S.S.R. dcnillitarizcd under Article IX 
of Treaty of Portsmouth, 1905. 

V. Great Britain 

40. Island of Hong Kong and part of adjacent mainland area of 
Kowloon. Under British sovereignty. Ceded by Treaties of 
Nanking (1842) and Peking (1860). 

41. British North Borneo (British North Borneo Company). 
Under British protectorate. 

42. Brunei. Native sultanate. Under British protectorate, admin- 
istered by Great Britain. 

43. Sarawak. Native state administered by Rajah Brooke under 
British protectorate. 

44. Federated Malay States (Perak, Selangor, Pahang, Negri- 
Scmbilan). Under British protectorate. 

45-49. Five unfederated Malay states (Johore, Kedah, Perlis, Kelan- 
tan, Trengganu). Under British protectorate. 

50. Straits Settlements (including Singapore, Malacca, Penang, 
Province Wellesley, the Dindings, and the island of Labuan). 
Under British sovereignty. The governor is also high commis- 
sioner for the protectorates of British North Borneo, Brunei, 
Sarawak and the Malay Siate.s, which together constitute 
British Malaya. 

51. Burma (including 47 Shan and Karenni States). Under British 
sovereignty. Administered as part of India until 1935 when 
it became a Crown Colony. 

52. Zone ten miles wide along Tibetan frontier of Burma. Dc- 
militarived by treaty of 1894 between Great Britain and 
China. 

53. India, including 562 native states occupying over a third of 
the territory and containing over a fifth of the population, 
nominally under British protectorate though they probably 
enjoy no status under international law,’” The Indian empire 
as a whole has an independent international status as a mem- 
ber of the I.eague of Nations, but not full dominion status, 

54. Andaman and Nicobar Islands. Under British sovereignty. 

VI. France 

55. Cochin China. Under French sovereignty. 

56-59. Four Indo-Chinese states (Tonkin, Annam, Laos, Cambodia). 
Under French protectorate but administered with Cochin 
China by the Frendi government as the French colony of 
Indo-China. The northern portion and Camranh Bay in the 
south were occupied by Japan in 1940 and 1941. 

VII. Netherlands 

60. Netherlands Indies, including 282 native slates occupying 
about half of tire area and containing about a fifth of the 
population, nominally under Dutch protectorate. According 

/i® H. A. Smith, Great Britain and the Law of Nations, Vol. 1, p. 39. 
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to international law all under de jure Netherlands sover- 
eign ty.^“ 

VIII. Portugal 

61. Macao. Under Portuguese sovereignty. 

IX. United States o£ America 

62. Aleutian Islands and Guam. Under United States sovereignty, 
and under guaranty of Four Power Pacific Treaty. 

63. Philippine Islands. Autonomy under Commonwealth of the 
Philippines, instituted November 15, 1935, subject to de jure 
United States sovereignty until 1946, and under guaranty of 
Four Power Pacific Treaty 

64. Sulu Archipelago. Part of Philippine Islands.^^ 

X. Tannu Tuva 

65. Tannu Tuva. De facto state, recognized by the Union of 
Soviet Socialist Republics with which it has close relations. 

XI. Nepal 

66. Nepal. De facto state, recognized by Great Britain and China, 
in close relations witli die former. 

2“Amry Vanclenbosch, The Dutch East Indies, Grand Rapids, Mich., 1933, p. 
139. 

“r Section II of the Tydings-McDutBe Act of March 24, 1934, providing Cor 
eventual independence for the Philippines states: “The President [of the United 
States] is requested, at the earliest practicable date, to enter into negotiations 
with foieign powers with a view to the conclusion of a treaty for the perpetual 
neutralization of the Philippine Islands, if and tvhen Philippine independence 
shall have been achieved.” This act also provides that during t!ic commonwealth 
period, Philippine citizens owe allegiance to the United Statc.s, Philippine offi- 
cers take an oath to recognize and accept the supreme authority of the United 
States, "Foreign affaiis are under tlic direct supervision and control of the 
United States,” the United Stales exercises supreme milit.ary control in the is- 
lands, decisions of Philippine Courts arc subject to review by the Supreme Court 
of the United States, the United States may intervene to preserve the Philippine 
government, protect life, property and individual liberty and to discharge gov- 
ernment obligations as provided in the Constitution, and the authority of the 
United States High Commissioner shall be recognized. (Sec. 2, a.) 

Commodore Charles Wilkes in behalf of the United States made an agree- 
ment with the Sultan of Sulu on February 5, 1842, which treated the latter as a 
sovereign (Hunter Miller, Treaties and Other International Acts of the U. S. A., 
Washington, Vol. 4, p. 349), but apparently subsequently the United States ac- 
quiesced in the Spanish claim of sovereignty, formally recognized by Great 
Britain and Germany in the Protocol of March 7, 1885, and most of the Sulu 
Archipelago was included in the cession of the Philippines by the Treaty of Paris, 
December 10, 1898. General J. C. Bates made an agreement with the Sultan, how- 
ever, on August 10, 1899, by which "the sovereignty of the United States in the 
whole Archipelago of Jolo and its dependencies is declared and acknowledged” 
(President McKinley’s Message, December 5, 1899, Moore, Digest of International 
Late, Vol. 1, p. 531), and a treaty with Spain of November 7, 1900, ceded to the 
United States the remaining Sulu Islands, apparently omitted from the Treaty of 
Paris by inadvertence. (President McKinley’s Message, Dec. 3, 1900, Moore, 
Dieest, loc. cit.) 
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XII. Bhutan 

67. Bhutan. De facto state, recognized by Great Britain and 
China, in close iclations with the loimer. 

The roregoing classiRcation ascribes de jure personality to 
certain political entities, and ascribes certain territorial rights 
in t he Far Fast to these entities. 

We will consider in the next two chapters (1) the evidence 
which permits us to ascribe a jural personality to these entities, 
and (2) the legal materials which prove title to these territorial 
rights and define their scope and nature. 



CHAPTER IV 


THE JURAL PERSONALITIES WITH TERRITORIAL 
INTERESTS IN THE FAR EAST 

As indicated in Chapter II, the status of entities under inter- 
national law is established by two sorts of evidence: (1) that 
bearing upon the will and capacity of the entity in question to 
meet responsibilities under international law, and (2) that bear- 
ing upon the will of the Family of Nations to admit the entity 
to the benefits of international law. 

When evidence of the first type indicates that the entity has 
full capacity to meet responsibilities under intervtational law 
and desires to do so, in other words, that it conforms to all the 
objective and subjective conditions of statehood, there is a pre- 
sumption that it has been admitted to the Family of Nations, 
though this presumption may be rebutted by evidence of the 
second type to the contrary. Furtliermote, while there is a pre- 
sumption that a state not conforming to these conditions has 
not been admitted as a full member of the Family of Nations, 
this also may be rebutted by evidence of the second type to the 
contrary. 

Thus the conclusive evidence for determining status is that 
of the second type, and, as indicated in Chapter II, it appears 
from the evidence available that tlie Family of Nations has ad- 
mitted the principal Far Eastern countries to the benefits of in- 
ternational law. The Family of Nations, however, has not 
developed procedures through which it clearly manifests its 
collective will on all occasions. Ordinarily its attitude is mani- 
fested only through the consensus of the will of its members 
expressed in individual acts of recognition over a long period of 
time. Consequently it is desirable to examine in more detail the 
historical evidence bearing upon the attitude and capacity of 
the Far Eastern states with respect to the Family of Nations, 
and the attitude toward them of the members of the Family of 
Nations with which they have had relations. 

The entities with territorial rights in the Far Eastern area 
may be classified as independent states, recognized and unrecog- 
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nized; dependenl stales, including vassal or autonomous states, 
protectorates and mandated communities; and collective en- 
tities. 

1. Recognized states. The general recognition and member- 
ship in the Family of Nations of Great Britain, France, the 
Netherlands, Portugal and the United States will hardly be 
contested. 

The Soviet Union. The Soviet Union now maintains diplo- 
matic relations with most of the world, is a jiarty to the Pact 
of Paris and numerous general international conventions, and 
was a member of the League of Nations until expelled in 
1939 because of its aggression against Finland. Whether it 
should be regarded as the same state as the Russian Empire, 
and consequently bound by the treaties of that empire, is contro- 
versial, though apparently the Soviet Union has relied on these 
treaties unless they liave been expressly denounced.^ It exercises 

^The continuity o£ the state has in general been recognized in sy)ile of great 
changes in government or even territory, as in the case o£ France timing the 
revolutionai y petiod, the Netherlands through its absorption by France £rorn 1795 
to 1815, or cveir Poland Ihrough 128 year's when It had no territory, population or 
governmenl, though the last case is controversial. (See Republic vs. Ptintol, Polish 
LSupreme Court, September 30, 1922; Williams and Lauterpacht, Annual Digeit 
of Public Inlernational Law Caics, 1919-1922, p. 35; Oppenhelm, International 
Law, 5th od,, 1937, Vol. 1, pp. 142tt. Sec aUo The Sapphire, 11 Wall. IC'l.) The 
Soviet Union renounced the Russian Inrpcrialistic Treaties in 1917 and 1910, ap- 
parently assurning that without such renunciation it would have been entitled 
to them, and provided for a conlerence, in its treaty o£ 192'1 with Chinn, to con- 
sider what of the old treaties should be terminated by this principle. It agreed 
with Japan that the treaty of Portsmouth "shall remain in full force” and that 
other treaties betweetr Japan and Rvrssia before November 7, 1917, “shall be re- 
examined at a conference" for “revision or annulment as altered circumstances 
may require.” Other states have regarded their treaties with Russia as binding 
on the Soviet Union. The United States Department of State included treaties 
with Russia in its index of Treaties in force on December 31, 1932. (Treaty In- 
formation, Supplement to Bulletin No. 39.) With the generally accepted prin- 
ciple that executory treaties lapse with the death of a state, these positrons seem 
to be based on the assumption that the Russian State did not die. “It is of no 
consequence that Russia internally has been undergoing a political change. The 
primary consideration is that she has not thereby ceased to exist internationally 
as a state.” (The Russian Roubles attempted counterfeiting case, Japanese Su- 
preme Court, 1919; Williams and Lauterpacht, op. cit., pp. 31-2.) The Soviet 
Union has considered itself successor to the Chinese Eastern Railway and other 
extraterritorial concessions of tire Russian Empire. The Soviet-American agree- 
ment of 1933 dealt with certain claims of the Soviet Union as "the successor of 
prior governments of Russia,” This phraseology is consistent with the assumption 
either of continuity or of succession, though with the latter assumption, Finland, 
Lithuania and other states carved from Russian territory would share in such 
rLiTn- 
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sovereignty over inost of the territory formerly within the Rus- 
sian Empire and it claims title to the property owned by the 
Russian Empire outside of this territory, including the property 
of embassies and consulates. It would appear, therefore, that the 
Soviet Union is a member of the Family of Nations and in inter- 
national law is the same state as Russia.^ Its frontiers with Japan 
on the island of Sakhalin and between Korea and the maritime 
provinces have been defined by treaty. Its frontiers with Man- 
churia, Mongolia and Sinkiang, though established by treaties, 
have been the subject of controversy in recent years, especially 
with respect to islands in the Amur River and the boundaries 
between the maritime provinces and Manchuria north of Korea.® 

2 Some of Ihe constituent republics of the Soviet Union made treaties and 
functioned as independent states after the collapse of the Russian Empire in 
1917 and before formation of the Soviet Union in 1083 (see Taracouzio, The 
Soviet Union and International Law, 1935), and all eleven of them, recognized 
in the Constitution of 1936, have "equal rights” and “sovereign rights” protected 
by the Union, including the right to secede and to exercise independently all 
state powers not delegated to the Union by Article 14 of the Consti union. (Arts. 
13, 15, 17.) Four of the constituent republics— the Russian S.F.S.R., the Tadjik 
S.S.R., the Kazakh S.S.R. and the Kirghiz S.S.R.— have common frontiers with 
China. The Union is, however, defined as a "socialist state” (Art. 1) and "a 
federated state” (Art. 13) and has a "uniform union citizenship" (Art. 2i), su- 
premacy of its law over those of the constituent republics (Art. 20), and such 
extensive powers, especially in defense, foreign relations and economic organiza- 
tion (Art. 14) that it is believed to be the only jural personality from the point 
of view of international law in the area. Apart from adding now constituent 
republics, the constitution of 1936 was similar to that of 1984 in these matters. 

® The Soviet-Chinese boundary at the junction of Afghanistan and Sinkiang was 
established by the Russo-British Pamirs commission of 1895. The boundaries of 
the Soviets with Sinkiang and Mongolia were defined as the water-shed between 
rivers flowing east and south and those flowing west and north by the treaty of 
Peking, November 14, 1860 (J3r. For. St. Pap., 53:970), supplementing the treaty 
of Kiakhta, 1728, and supplemented by protocols of a conference, October 7, 1764 
{Ibid., 67:174). This description apparently left the valley of Tannu Tuva in the 
territory of neither. The treaty of St. Petersburg, February 19, 1881, supple- 
menting this, established the boundary of Hi in Sinkiang (Ibid., 72:1143). The 
treaty of Peking, 1860, also defined the Argun, Amur and Ussuri River boundaries 
of Manchuria and the land frontier south of the Argun which had been dealt 
with in part by the treaty of Nerghinsk, 1689 (Martens, N.R.G., 17, Pt. 2:173): 
Kiakhta, 1788 (Martens, N.S., 1:711), and Argun, May 16, 1858 {Br. For. St. Pap., 
53:964). This frontier was more precisely defined in the treaty of Tsitsihar, 
December 20, 1911 (Ibid., 104:883), accompanied by maps. The Tumen River 
boundary between Soviet territory and Korea and the land frontier between a 
point 20 Chinese li up the Tumen and the Ussuri were also established by the 
treaty of Peking (1860) and maps were exchanged, specifying this in detail as 
well as other portions of the Manchurian boundary on June 16, 1861 (Martens, 
N.R.G., 17, Pt. 2:192). During the hostilities in this area at Changkufeng in 
August 1938, Soviet Commissar Litvinoff, in conversation with Japanese Am- 
bassador Shigimetsu, relied upon the Treaty of Hunchun, June 26, 1886, with 
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Japan. Japan was not known to the Western world before the 
time of Marco Polo though it had had relations with China 
since the fifth century A.D.* Portuguese merchants and mis- 
sionaries established regular contact with the country in the 
middle of the sixteenth century, Spain followed by the end of 
that century, and Western influence penetrated rapidly until in 
1597, after his failure to conquer Korea, the Japanese dictator 
I-Iideyoshi began to enforce his edict of 1587 against Christian- 
ity. This was carried out by his successors, stimulated by 
Protestant Dutch merchants, until, after a rebellion in 1640, 
the Catholics were exterminated and the Dutch were permitted 
a very limited trade to the little island of Deshima in the port 
of Nagasaki. 

With this exception Japan remained a hermit nation until 
Commodore Perry’s expedition in 1854. While unequal treaties 
were made soon after this with Japan by the principal European 
powers, Ja23an rapidly perceived the advantage of equal treat- 
ment and embarked upon a continuous campaign after 1880 
to rid itself of the unequal treaties.® It entered into regular 
dijalomatic relations with Western j^owers after the restoration 
of the power of the emperor in 1867, and its statesmen jn-ofessed 
respect for international law with which they became acquainted 
through the Japanese edition of Wheaton’s International Law 
in 1865. Jurists trained in that field accompanied the anny and 
fleet of Jaiaan in the Sino-Japanese War of 1894 and wrote 
treatises on the operations from the point of view of interna- 
tional law.® Following Japan’s victory in this war, treaties were 
made with the powers in 1895 whereby extraterritoriality was 
terminated in 1899, although the Permanent Court of Interna- 
tional Arbitration at The Hague held in 1905 that a few 
vestiges remained of certain tax exemptions, and tariff restric- 
tions were not entirely eliminated until 1911. Japan partici- 
pated in The Hague Conference of 1899, and after its alliance 

attached maps, but no such treaty appears in any of the available treaty collec- 
tions. (Walter Duranty, New York Times, August 7, 1938, p. 1.) 

^ Morse and MacNair, Far Eastern International Relations, p. 28- The historical 
facts in this study aie taken mainly from this excellent volume. 

® See Chap. G, note 104. 

o Takahashi, Case on International Laxo during the Sino-Japanese War, Cam- 
bridge, 1899; N. Ariga, La Guerre Sino-Japanaise au point de vue du droit 
international, Pails, 1896, These men wrote similar treatises on the Russo-Japanese 
W"r of 1Q04-.S 
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with England in 1902 and its victory over Russia in 1905 it was 
considered one of the great powers. It participated with the 
Allies in the World War and was accorded a permanent seat in 
the Council of the League of Nations, of which it was an original 
member. 

The Japanese insistence on equality, not only political but 
racial, was manifested in its unsuccessful effort to have a “racial 
equality” clause inserted in the League of Nations Covenant 
and its objection to the American discriminatory immigration 
act of 1924.’ There can be no doubt that Japan has been a full 
member of the Family of Nations, at least since 1899. Although 
it withdrew from membership in the League of Nations by 
denunciation in accordance with the terms of the Covenant in 
1933, it has continued diplomatic relations with the powers 
of the world and has continued to particijDate in other interna- 
tional organizations. 

The Japanese land frontier with the Soviet Union oir Sa- 
khalin Island is defined by the Treaty of Portsmouth of 1905, 
and in northern Korea by the Sino-Russian treaty of 1860. The 
frontier between Korea and "Manchukuo” is defined in part 
by the Sino-Japanese treaty of 1909 concerning the Chientao 
region.® 

Siam. Siam was a tributary state of China when first visited by 
the Portuguese in the sixteenth and by the Japanese in the early 
seventeenth century. Trade was carried on with the Dutch after 
1604, with whom a treaty providing for extraterritoriality was 
concluded in 1664. The Spanish and French entered into com- 
mercial relations in the late seventeenth century and the British 
in the nineteenth. The latter made a commercial treaty in 1826 
on an equal basis, with no provisions for extraterritoriality, and 
the United States made a similar treaty in 1833. In 1855, how- 
ever, a new treaty with England and in 1866 with the United 
States provided for extraterritoriality. Under threats of violence 
France gained extraterritorial rights in Siam by a treaty of 1893. 
The prospect, however, that Siam would be entirely absorbed 
by the French in Indo-China and the British in Burma did not 
materialize. Siam attended the Hague Conferences of 1899 and 

’’ See Akagi, op. cit., pp. 332ff., 44UE. 

® The Korean-Manchurian frontier is marked by the Tumen and Yalu rivers 
whose sources almost meet in the Peishan mountains; but I have not been able 
to find any document describing this boundary other than that mentioned 
which recognizes the Tumen boundary and, at its source, the Shikyishwei. 
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1907. It became an original member of the League of Nations 
and by a gradual process begun by the American treaty of 1920 
has been relieved of extraterritoriality.® It is now a fully sov- 
ereign state, member of the Family of Nations. Its boundaries 
with French Indo-China have been defined by treaties of 1893, 
1904, 1926 and 1941, and with Burma by the treaty of 1909, 
supplemented by an exchange of notes on March 14, 1932. 

China. China has had occasional communication and cultural 
relations with the West since the Augustan Age, but relations 
did not become continuous until the establishment of trading 
posts by the Portuguese in the early sixteenth century and by the 
Spaniards half a century later. The Dutch and English began 
trading relations in the seventeenth century. Portuguese efforts 
to establish diplomatic relations in the sixteenth and seven- 
teenth centuries and similar Dutch efforts in the seventeenth 
century were unsuccessful because of China’s refusal to recog- 
nize the equality of the Western powers, an attitude symbolized 
by the demand for the Itotolotu. 

Russia, whose land frontier had become contiguous with 
China, sent an unsuccessful mission in 1567 and made the first 
treaty of a Western nation with China after brief hostilities on 
the Amur River at Nerghinsk in 1689. This treaty restored 
peace, defined tlie boundary and provided for its protection on 
an equal basis but made no provision for continuous inter- 
course. Russia concluded another treaty with China at Kiakhta 
in 1728, and in 173.3 China sent to St. Petersburg its first and 
only embassy to a Western country prior to 1867. 

The British sent unsuccessful missions in 1793 and 1816, but 
treaty relations were not established until after the first Anglo- 
Chinese War by the Treaty of Nanking in 1842. This treaty 
provided for the opening of certain ports to commerce, and 
supplementary resolutions in 1843 provided for extraterritorial 
jurisdiction over British subjects. Although similar privileges 
were soon acquired by France, the United States and other 
states, there seems to have been no reciprocal acknowledgment 
that relations were governed by general international law at 
this time. The Chinese were more reluctant to acknowledge 
equality than were the Western nations. Continuous diplomatic 
missions were established in China by the principal Western 

“F. B. Sayre, “The Passing o£ Extraterritoriality in Siam," Am. Journ. Int. Law, 
Tan. 1928, Vol. 22. pp. 70f£. 
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powers after the second Anglo-Ghinese war of 1858, but cere- 
monial and procedure rested on express provisions of treaty, 
not on general custom and rules of international law as in the 
relations of European states inter se. The treaties were non- 
reciprocal and provided for extraterritorial, civil, and criminal 
jurisdiction by foreign consuls in China. They were thus incon- 
sistent with basic principles of international law — equality and 
territorial sovereignty. 

The Chinese, however, acquired experience with European 
practice as trade, missionary, diplomatic and military relations 
increased, and with European theory after Wheaton’s Interna- 
tional Law had been translated into Chinese by W. A. P. Mar- 
tin, under order of the Chinese government in 1864. In 1867 
China dispatched its second diplomatic mission abroad under 
an American, Anson Burlingame, thus manifesting a desire to 
learn of the West at first hand, a desire increasingly realized in 
the steady stream of Chinese students who have continued to go 
abroad. 

Mutual desire for equality of relations under general interna- 
tional law began to be manifested at the turn of the century 
when China was invited for the first time to a general interna- 
tional conference, that at The Hague in 1899. This disposition 
was strengthened by the Hay Open-Door notes of the same year, 
manifesting a reaction from the activities of the great powers 
during the preceding years in attempting to divide China into 
spheres of interest, if not into colonial areas. The powers agreed 
in the Boxer exchange of notes to respect the territorial integ- 
rity and administrative entity of China, and in 1903 the Sino- 
American treaty provided that diplomatic intercourse be based 
on “international usage,” that diplomatic and consular relations 
should be reciprocal, that most favored nation treatment should 
be accorded in regard to tariff and other commercial matters 
reciprocally, and that the United States was to withdraw extra- 
territoriality when convinced that China had achieved its 
“strong desire to reform its judicial system and to bring it in 
accord with that of Western nations.” The latter provision fol- 
lows that in the Anglo-Chinese treaty of 1902 and was incor- 
porated in the Sino-Japanese treaty of 1903. Since that time, and 
particularly since the establishment of the Chinese Republic in 
1911, the Chinese government has consistently sought to elimi- 
nate extraterritorial jurisdiction, concessions, leased ports, for- 
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cign military forces and other derogations from its territorial 
sovereignty based upon "unequal treaties” or practice. China 
became an original member of the League of Nations by ratify- 
ing the Treaty of Saint-Germain, and has participated since the 
World War in international organization on an equal basis. 

The propriety of Chinese efforts to eliminate unequal treaties 
was recognized in principle by resolutions of the Washington 
Conference of 1922, and this principle was given some applica- 
tion in the elimination of the treaty tariff and the negotiation 
of equal treaties contingently abolishing extraterritoriality with 
a number of states from 1928 to 1930. Great Britain, the United 
States, France and Japan did not make treaties of the latter type, 
but the Chinese government declared extraterritoriality at an 
end with respect to all states in 1930. This was not acquiesced 
in by the powers nor was it enforced by China, but the history 
of events since 1903 makes it clear that China has been recog- 
nized as a full member of the Family of Nations, entitled to the 
full benefits of general international law, except insofar as 
special treaties still impose certain disabilities.^® 

Has China ceased to be a state? Japan has argued that because 
of civil disorder, inability to give protection to foreigners in all 
portions of its territory, and occasional division of governmental 
authority, China has ceased to be an organized state and conse- 
quently is no longer entitled to rights under international law.^^ 
Do such conditions affect status under international law? Evi- 
dence may be sought in the practice of states in respect to'recog- 
nitions of independence and responsibility for injuries to aliens. 

States have frequently declined to recognize a new state on 
the ground that its government is unstable or incapable of 
maintaining order or of meeting international responsibilities.^® 
States with dependencies clamoring for self-determination have 

T. Z. Tyau, The Legal Obligation Arising Out of Treaty Relations be- 
tween China and Other States, Shanghai, 1917, pp. 208-9. 

See Lytton Commission Report, p. 17: "The Japanese Government do not 
and cannot consider that China is an 'organized people’ within the meaning of 
the League oC Nations Covenant.” Japanese statement to President of the League 
of Nations Council, Feb. 23, 1932. See also “The Present Condition of China,” 
Document A, submitted by Japan to the League of Nations, 1932, p. 131; K. K. 
Kawakami, Japan Speaks, N. Y., 1932, pp. 140, 173; J. Shinobu, International Law 
in the Shanghai Conflict, Tokyo, 1933, pp. 36fE. 

1^ C. C. Hyde, International Law, Vol. 1, pp. SSff.; W. H. Ritsher, Criteria of 
Capacity for Independence, Jerusalem, 1934, Chap. 6. 
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occasionally examined ihe criteria of independence^® The 
League of Nations has had occasion to assert general principles 
on this subject upon the admission of new members and the 
emancipation of mandated communities.®* In its report to the 
Council on June 27, 1931/® the Permanent Mandates Commis- 
sion thought that the emancipation of territory under mandate 
should be dependent on two classes of preliminary conditions. 
First, the existence in the territory concerned of de facto condi- 
tions which justified the presumption that the community is 
able “to stand by itself under the strenuous conditions of the 
modern world,” and secondly, the furnishing of certain guar- 
anties, especially in regard to the protection of minorities, the 
protection of the interests of foreigners, the assurance of free- 
dom of conscience and religion, the protection of missionary 
activities, the maintenance of financial obligations, of vested 
rights and of treaties binding upon the territory. The de facto 
conditions are pertinent here. In this connection the Commis- 
sion reported: 

Whether a people which has hitherto been under tutelage has become 
fit to stand alone without the advice and assistance o£ a mandatory is a 
question of fact and not of principle. It can only be settled by careful 
observation of the political, social, and economic development of each 
territory. This observation must be continued over a sufficient period for 
the conclusion to be drawn that the spirit of civic responsibility and social 
conditions have so far progressed as to enable the essential machinery of 
a state to operate and to insure political liberty. 

There are, however, certain conditions die presence of which will in any 
case indicate the ability of a political community to stand alone and 
maintain its own existence as an independent state. 

Subject to these general considerations, the Commission suggests that 
the following conditions must be fulfilled before a mandated territory can 
be released from the mandatory regime — conditions which must apply to 
the whole of the territory and its population; (a) it must have a settled 
government and an administration capable of maintaining the regular 
operation of essential government services; (b) it must be capable of main- 
taining its territorial integrity and political independence; (c) it must be 
able to maintain the public peace throughout the whole territory; (d) it 
must have at its disposal adequate financial resources to provide regularly 
for normal government requirements; (e) it must possess laws and a judicial 
organization whicli will afford equal and regular justice to all, 

Ritsher, op. cit.. Chaps. 3 and 4 on Philippines and India. 

^*Jbid., Chaps. 2, 6. 

Permanent Mandates Commission, Minutes, Vo], 20, pp. 228-9, Compare with 
statement of conditions of state existence, Oppenheim, International Law, 5th ed. 
Vol. 1, p. 112. 
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These criteria are valuable guides to states and international 
conferences enguged in the legislative process of admitting new 
states to the Family of Nations. They are of use to the jurist, 
studying not what the status of an entity ought to be but what 
it is, only where evidence of the actual recognition of the entity 
by the Family of Nations is lacking. Where the evidence shows 
that the entity in question does not conform to these criteria 
there is a presumption that it has not been recognized. If avail- 
able evidence proves that it has been recognized, its noncon- 
formity in fact to these criteria does not automatically affect its 
legal status. Recognition once accorded is presumed to be per- 
manent. The breaking of diplomatic relations with a govern- 
ment, or even the non-recognition of a de facto government of a 
member of the Family of Nations, does not terminate the recog- 
nition of the state.“ * 

There is support in diplomatic correspondence for the propo- 
sition that “normal application (of international law) ceases to 
be possible in cases where a state becomes helplessly disorganized 
and is not in a position to exercise an effective control over its 
own territory,” and that “a state which has fallen into anarchy 
ceases to be a stale to which normal rules of international inter- 
course can be applied.”^'^ It is also true that the international 
commission on extraterritoriality, appointed in 1926 in pur- 
suance of a Washington Conference resolution, stated conclu- 
sions (with a reservation from the Chinese member) which sug- 
gest that “the inability of the Chinese government to enforce 
its laws in its own country constitutes an obstacle to the imme- 
diate abolition of the extraterritoriality system.”^® 

These propositions, however, cannot support the assertion 
that China has ceased to be a member of the Family of Nations 
subject to international law. If the facts asserted were true, they 
would merely suggest temporary modification of the procedures 
of international intercourse while such conditions prevail. Thus 

w Foreign ofHces have occasionally stated that while they recognize a state, 
they do not recognize its de facto government as competent to represent it. See 
Q. Wright, “Suits Brought by Foreign States with Unrecognized Governments,” 
Am. Journ. Ini. Law, Oct. 19Z3, Vol. 17, pp. 743-6; Oppenheim, op. cit., Vol. 1, 
pp. 125-7. 

17 H. A. Smith, Great Britain and International Law, Vol. I, p. 18; Thomas 
Baly, “Can an Anarchy Be a State?” Am. Journ. Int. Law, July 1934, Vol. 28, 
pp. 444(1.; Q. Wright, The Control of American Foreign Relations, N. Y., 1922, 
pp. 15-20. 

“H. A. Smith, op. cit., p. 20. 
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the draft code on responsibility of states under international 
law prepared by the Research in International Law provides:^® 

A state has a duty to maintain governmental organization adequate, 
under normal conditions, for the performance of its obligations under in- 
ternational law and treaties. In the event of emergencies temporarily dis- 
arranging its governmental organization, a state has a duty to use the 
means at its disposal for the performance of these obligations. 

The commentary states: 

It is to be recognized that in every state temporary abnormal conditions 
may result in a dislocation of its governmental organizations, and such 
possibility is to be taken into account in determining whether responsibil- 
ity exists in a given case. . . . The present practice often tends to penalize 
a state for its weakness by requiring practically a guarantee of the con- 
tinuity of normal governmental machinery. Such continuity is not always 
possible, as in the case of civil wars and local insurrection. It would seem 
that a state should not be held to duties which it cannot perform, pro- 
vided the disability is temporary only and due to exceptional causes or 
circumstances. 

It is clear that in international practice the cle facio suspen- 
sion of governmental authority because of revolution, civil war 
or foreign occupation has not been regarded as terminating 
the existence of a state. Such circumstances may eventually lead 
to foreign protests and invasions, which may in time result in 
the state ceasing to exist de facio because all of its territory has 
been occupied by othens. Even such a calamity would not 
result in a termination of the state’s existence de jure until the 
transfer of its territory had been generally recognized. 

In the case of China, few states have recognized recent seizures 
of its territory, much territory remains under the control of the 
Chinese government, and that government is formally recog- 
nized by the governments of the world as representing a sov- 
ereign state. We conclude, therefore, that China is a sovereign, 
full member of the Family of Nations, entitled to benefit by the 
principles of general international law except in so far as special 
obligations may be imposed by unequal treaties still in force. 

China’s boundaries with the Soviet Union, Korea, Tonkin, 
Burma, Bhutan, Sikkim, Nepal, India and Afghanistan have 
been defined in most cases by treaty, but in many places are not 
clearly established on the spot. The boundaries between China 
proper and its dependencies are even less clear, especially the 

IS Art. 4, Am. Journ. Int. Law, Spec. Supp., 1929, p. 146. 
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boundaries between China and Tibet, between China and Mon- 
golia, and between Mongolia and Manchuria.^® 

2. Unrecognized states. Tannu Tuva, foi'merly known as 
Uriankhai, between Mongolia and Siberia, has official relations 
only with the Soviet Union. Nepal and Bhutan, between India 
and Tibet, have relations only with Great Britain. “Man- 
chukuo” has relations only with Japan, San Salvador, Germany, 
Italy and Poland. None of these states has participated in gen- 
eral international conferences nor have they become parties to 
general treaties. In the case of the first three, there appear at 
present to be no objections to their independent status nor 
claims to the territory that they occupy, though China claimed 
the territory of Tannu Tuva as recently as 1919 and at one time 
asserted suzerainty over Nepal and Bhutan.^i Their position as 
de facto independent states has been acquiesced in by the mem- 
bers of the Family of Nations. Whether they conform sufficiently 
to the accepted criteria of independence as to deserve recogni- 
tion might be questioned. 

“Mancliukno.” In the case of “Manclnikuo” Cliina claims 
sovereignty of all the territory it occupies, and China’s sov- 
ereignly is recognized by most of the states of the world, 

Chinese culture has always been active in tlie southernmost 
part of Manchuria, and the Ming dynasty (1368-1644) extended 
its rule over the territory west of the Liao river and received 
occasional tribute from chiefs in the remainder of the country. 
The Manchus were thus permeated by Chinese culture before 
they overthrew the Ming administration in Manchuria in 1616 
and in 1628 passed the Great Wall to conquer China. The 

For Chinese boundaries with the Soviet Onion see supra, note 3, and with 
Korea, supra, note 8. The Tonkin boundary is defined by treaties o£ June 26, 
1887, and June 26, 189S (Br. For. St. Pap., 85:748, 87:523); the Burmese boundary 
by treaties o£ March 1, 1894, Feb. 4, 1897, and April 9, 1935 (Ibid., 87:1311, 89:25; 
L, of N. Treaty Series, 163:177). The League o£ Nations participated in the 
settlement o£ this boundary on the spot by appointing the president o£ the mixed 
commission on Jan. 8, 1935. The Sikkim boundary Is defined by the treaty o£ 
March 17, 1890 (Ibid., 82:9). The boundaries of Bhutan. Nepal, the United Prov- 
inces, the Punjab and Kashmir with Tibet are defined by the Himalayas, but 1 
have not found any document describing them. The boundary of Sinkiang with 
the long eastern projection of Afghanistan, between the Oxus River and the 
Hindu Kush Mountains, separating India from Soviet territory, was defined by 
the Anglo-Russian Pamir Commission in 1895. The geographer of the Depart- 
ment of State, "Wasliington, D. C., compiled an excellent map of Chinese external 
and internal boundaries published in December 1932. 

21 China Year Book, 1938, p. 26. 
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Manchus maintained military rule in Manchuria and forbade 
the immigration of Chinese until 1878 when this policy was 
reversed with the result that at the time of the revolution (1911) 
the population of Manchuria was estimated at 18,000,000, 
largely Chinese. It has since increased to some 30,000,000 of 
which 95 per cent are Chinese, 3 per cent Korean, 1 per cent 
Japanese, the remainder mainly Manchus, Mongols, and Rus- 
sians. "Manchuria,” wrote the Lytton Commission in 1932, “is 
now unalterably Chinese. 

After a period of Russian penetration, followed by Russian 
and Japanese recognition of the Chinese sovereignty of Man- 
churia in Article III of the Treaty of Portsmouth, China central- 
ized the administration of Manchuria under a viceroy in 1907. 
In spite of this, Manchuria was being divided into spheres of 
interest by the Russo-Japanese agreements of 1907, and the 
efforts of the United States through the Knox neutralization 
plan of 1909 to stop this development were unsuccessful, 

Manchurian authorities first opposed revolution but accepted 
the presidency of Yuan Shi-k’ai in 1912. Chang Tso-lin was 
made military governor of Fengtien province in 1916 and In- 
spector General of all Manchuria in 1918. During the period 
of civil war which followed, Chang Tso-lin on occasion declared 
his independence of the central government of China and made 
separate treaties with the U.S.S.R., but these were incidents of 
civil war and “never meant that he or the people of Manchuria 
wished to be separated from China. . . . Through all its wars 
and periods ‘of independence’ therefore Manchuria remained 
an integral part of China.”®® The contention that Manchuria 
was merely in personal union with China during tire Manchu 
period and never a part of the Chinese Empire does not accord 
with history.®^ 

Marshal Chang Tso-lin was assassinated with the complicity 
of Japanese officers on June 3, 1928,®® and his son Chang Hsueh- 
liang, the young Marshal, became ruler of Manchuria. He de- 
clared his allegiance to the national government of Chiang Kai- 
shek, against the advice of the Japanese, and pursued a policy 

Lytton Commission Report, p. 25. 

23/&id., pp. 28-9. 

2^ /bid., pp, 26-7. 

’‘’‘Ibid., p, 28; Takeuchi, War and Diplomacy in the Japanese Empire, 1935, 
pp. 280-2: Morse and MacNair. op. ctt., p. 744. 
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unsaiisfactory to both Japanese and Soviet interests which 
involved him in military conflict with Soviet forces in 1929. 

Japan began hostilities on September 18, 1931, occupied the 
country, set up a government under the former Chinese em- 
peror, Henry Pu-yi, in March 1932, recognized the latter as 
Emperor of "Manchukuo,” and on September 15, 1932, made an 
alliance with him which secured all Japanese interests in Man- 
churia. 

Count Uchida, the Japanese foreign minister, declared before 
the Japanese Diet on August 25, 1932, that “Manchukuo” was 
organized 

as a result ol the separatist movement within China herself, (that) the Nine 
Power Treaty does not forbid all separatist movements in China or bar tlie 
Chinese in any part of the country from setting up of their free will an 
independent state, (and) I hardly need to waste words once more disclaim- 
ing at this juncture any territorial desigirs on our part in Manchuria or 
anywhere else.^'’ 

The Lytton Commission, sent by the League of Nations and 
composed of a British, French, German, Italian and American 
member, reported on October 1, 1932, as a result of elaborate 
investigations on the spot, that: 

The Japanese railitaiy operations begun on September 18, 1931, eannot 
be regarded as measures of legitimate self-dcicnsc, (though) this does not 
exclude the hypotlicsis that the officers on the spot may have thought that 
they were acting in sclf-dcfcnsc. The independence movement which had 
never been heard of in Manchuria before September, 1931, was only made 
possible by the presence of Japanese troops and for this reason the present 
regime cannot be considered to have been called into existence by a genu- 
ine and spontaneous independence movement.^^ 

These conclusions of the Report were endorsed by the resolu- 
tion of the League of Nations Assembly on February 24, 1933, 
in the following words: 

Without excluding the possibility tirat, on the night of September 18-19, 
1981, the Japanese officers on dre spot may have believed drat tliey were 
acting in self-defense, the Assembly cannot regard as measures of self- 
defense the military operations carried on that night by the Japanese 
troops at Mukden and other places m Manchuria. Nor can the military 
measures of Japan as a whole, developed in the course of the dispute, be 
regarded as measures of self-defense. Moreover, the adoption of measures 
of self-defense does not exempt a state from complying with the provisions 
of Article XII of the Covenant. ... A group of Japanese civil and mili- 
Akagi, op. cit., p. 496. 

Lytton Repoit, p. 71. 
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tary officials conceived, organized, and carried through the Manchurian 
independence movement as a solution to the situation in Manchuria as it 
existed after events of September 18, and, witir this object, made use of 
the names and actions of certain Chinese individuals and took advantage 
of certain minorities and native communities that had grievances against 
the Chinese administration. 

This movement, which rapidly received assistance and direction from the 
Japanese general staff, could only be carried tlirough owing to the presence 
of the Japanese troops. It cannot be considered as a spontaneous and genu- 
ine independence movement. The main political and administrative power 
in the “Government” of "Manchukuo," the result of the movement de- 
scribed in the previous paragraph, rests in the hands of Japanese officials 
and advisers, who are in a position actually to direct and control the 
administration; in general, the Chinese in Manchuria, who, as already men- 
tioned, form the vast majority of the population, do not support this "Gov- 
ernment” and regard it as an instrument of the Japanese. 

The members of the League of Nations and the United States 
declared that they would not recognize this regime and to date 
it has been recognized only by Japan, El Salvador, Italy, Ger- 
many and Poland.2® The Soviet Union has entered into local 
relations with Manchurian authorities, but insists it had no 
intention of recognizing that regime, and holds Japan respon- 
sible for any violation of Soviet-Manchurian frontiers.^^ Thus 
even the de facto existence of “Manchukuo” is not generally 
"ecognized. Its territory in law is still under the sovereignty of 
Ihina.®® 

3. Dependent states. Dependent states ca n be class ified as vas- 
al or autonomous states and dominions, protectecl states,"ancl 
nandated territories, THFTep:lTmplfcTdbn“of“flTese terms has 
dready been discussed. The evidence to determine whether a 
^articular entity belongs in one of these classes is to be found 
jrimarily in the terms used in the documents defining its rela- 
ion to the member of the Family of Nations on which it is 

Supra, Introduction, notes 7-10, 

29 It appears that some Soviet consuls have received exequaturs from Man- 
ihukuoan authorities and some Manchukuoan consuls have been permitted to 
unction in Soviet territory. Manchukuo Year Book, 1934, p. 154. An agreement 
ippears to have been made between Soviet and Manchukuoan authorities for 
lavigation of the Amur River, and the Soviet government sold the Chinese Eastern 
lailway to Manchukuo. South Manchuria Railway Co., Fifth Report on Progress 
n Manchuria to 1936, p. 196. But none of these acts would necessarily manifest 
in intention of the Soviet Union to recognize the state of Manchukuo. See 
Dppenheim, op. cit., 5th ed., Vol. I, p. 124; Research in International Law, “Draft 
lonvention on Consuls. Art. 6.” Am. Joum. Int. Law, April 1932, pp. 238t£. 

99 On the status of Manchuria see C. Walter Young, Japan's Special Position in 
\ianchuria, Baltimore, 1931, Chap. 1. 
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dependen t though the history o£ its actual rela ti ons to that 
s tate and o£ the attitude of third states may aJsoJae i m portajit. 
Outer Mongolia and Outer Tibet should probably be classified 
as vassal states under Chinese suzerainty. 

Outer Mongolia. Mongolia constituted a base from which 
nomadic tribes continually attacked China, and the Great Wall 
was built in the third century B.C. as a defense. It, however, 
proved inadequate, and Genghis Khan’s invasion of 1215 
eventuated in the subjugation of all China by Kubla Khan in 
1280 and the union of China and Mongolia under the Yuan 
dynasty until 1368. The Manchus had made certain of the 
Mongol princes’ tributaries prior to their conquest of China 
and in the seventeenth and eighteenth centuries conquered the 
whole of Mongolia. 

Russia recognized Chinese sovereignty of Mongolia in the 
treaty of 1881 in exchange for certain commercial privileges. 
Japan seems to have recognized Russian interest in Outer Mon- 
golia in 1907 in exchange for Russia’s recognition of Japan’s 
interest in southern Manchuria and Eastern Inner Mongolia. 
In 1911 Great Britain recognized Russian and Japanese inter- 
ests in Mongolia. 

Chinese immigration, which had been prohibited in Mongolia 
before the middle of the nineteenth century, incieased greatly 
after 1909, arousing Mongol opposition, and in July 1911 a 
Mongol mission to St. Petersburg requested Russian larotection. 
After the Chinese revolution in 1911 a Mongol conference at 
Urga proclaimed independence and enthroned the Hutukhtu 
or living Buddha as emperor on December 28, 1911. Russia 
expressed sympathy with this movement but continued to recog- 
nize Chinese suzerainty and on January 1, 1913, made a treaty 
with Outer Mongolia recognizing its autonomy and confirming 
Russian interests which weie extended by another Russo-Mon- 
golian treaty of September 30, 1914. China, pressed by internal 
difhculties and the Japanese Twenty-one Demands, entered into 
a tripartite treaty with Russia and Outer Mongolia at Kiakhta 
on June 7, 1915, recognizing the latter’s “autonomy” and 
China’s “suzerainty.” 

After the Soviet revolution Chinese military pressure induced 
the Outer Mongol princes to petition for a cancellation of this 
autonomy. This was granted by China on November 20, 1919. 
After Russian White forces under Baron Ungern had been 
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driven out of Mongolia by Red forces^ the R.S.F.S.R. made a 
treaty with the “Mongolian Peoples Republic’’ on November 
5, 1921, recognizing it as the “sole legal government of Mon- 
golia.” Three years later, however, in the Sino-Soviet treaty of 
May 31, 1924, the Soviet Union “recognizes that Outer Mon- 
golia is an integral part of die Republic of China and respects 
China’s sovereignty therein.” It also promised eventual with- 
drawal of troops from Outer Mongolia which apparently was 
effected a few years later, although on March 12, 1936, the 
Soviet Union concluded with Mongolia a mutual defense ar- 
rangement, confirming an understanding of a few years earlier. 
In reply to Chinese protests, the Soviet Union insisted that this 
was not intended to encroach upon China’s sovereignty.®^ 

In fact, China has had no control in Outer Mongolia since 
1921, and Soviet influence is important. The British Prime 
Minister stated in Parliament on May 11, 1936, that “Plis 
Majesty’s government continue to regard Outer Mongolia as 
under Chinese sovereignty; and since the conclusion of the 
Protocol of the 12th of March the Soviet government have 
declared that in their view the Chinese-Soviet treaty of May, 
1924, in which Outer Mongolia was recognized as an integral 
part of the Chinese Republic, is not infringed by the Protocol, 
and retains its force.” 

The interested members of the Family of Nations apparently 
recognize Outer Mongolia as a part of China, but there is doubt 
whether the cancellation of the autonomy, which China had 
granted to Outer Mongolia and which had been recognized in 
the treaty of 1915, is valid. Thus it appears that cle jure Outer 
Mongolia is an autonomous state under Chinese sovereignty or, 
as the term has been defined, under Chinese suzerainty, but 
enjoying de facto independence.®^ 

Tibet. Tibet was conquered in part by China during the 
Mongol dynasty. Its relations with China during much of this 
time should be characterized as suzerainty rather than sov- 

See infra. Chap. 6. note 50. 

82 On the status o£ Mongolia see Willoughby and Eenwick, Types of Restricted 
Sovereignty and of Colonial Autonomy, Washington, 1919, pp. 59-61; Morse and 
MacNair, op. cit., pp. 563-7, 665-9; G. M. Friters, “The Development of Mon- 
golian Independence," Pacific Affairs, Sept. 1937, pp. 37511.; Willoughby, Rights 
and Interests in China, pp. 45111.; Owen Lattimore, China Year Book, 1938, 
pp. 276!.; Louis Nemzer, “The Status of Outer Mongolia in Internalional Law,” 
Am. Journ. Int. Law, July 1939, Vol. 33, pp. 452II. 
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ereignty aUhough China has claimed the latter. Chinese inter- 
ests were maintained through two commissioners or ambans at 
Lhassa. 

European states had few contacts with Tibet until 1900 when 
Russia received Tibetan envoys in St. Petersburg. Great Britain 
sent the Younghusband mission to Tibet in 1904. This resulted 
in active hostilitiesj and an agreement by which Tibet recog- 
nized the boundary laid down in the Anglo-Chinese Convention 
of 1890, agreed on regulations of trade, paid indemnity, and 
promised not to alienate territory, to permit foreign interven- 
tion, or to grant concessions without British consent. China 
confirmed this arrangement in a treaty of April 7, 1906, in 
which Great Britain agreed not to annex Tibetan territory or 
interfere with the administration of Tibet, and China under- 
took not to permit any other states to interfere with Tibet. 
Great Britain and Russia recognized the “suzerain rights of 
China in Tibet” by their treaty of 1907. 

China subsequently strengthened its military position in 
Lhassa, but in 1912, after the outbreak of the Chinese revolu- 
tion, this force was withdrawn. The Chinese Republic in 1912 
declared Tibet, like Mongolia, an integral part of the Chinese 
Republic and an expedition was sent to Tibet. Great Britain 
protested that this was in violation of the treaty of 1906. China 
asserted that it enjoyed jiolice rights under that treaty but 
abandoned military operations and has exercised no effective 
influence in Tibet since, though a mission spent some time in 
Lhassa in 1934. The Dalai Lama proclaimed the independence 
of Tibet in 1913. A tripartite conference was held in Simla in 
1913 and 1914 in which Tibet demanded independence, China 
sought application of the treaty of 1906, and Great Britain sug- 
gested a division of the country into Inner and Outer Tibet. 
Agreement was not achieved with China, but Great Britain and 
Tibet concluded a trade agreement in which Great Britain 
recognized Tibet’s autonomy. De jure, Tibet is still a part of 
China with a high degree of autonomy, but de facto it enjoys 
independence in close relations with Great Britain.®® 

Dominions. The Philippine Islands in relation to the United 

On status o£ Tibet see Willoughby, op. cit., Vol. 1, pp. 462ft.; Willoughby and 
Fenwick, op. ctt., pp. 85-6; Morse and MacNair, op. cit., pp. 557-62; Lattimore, 
op. cit,, pp, 38fB. 



62 


ULGAL problems 


States®'* and India in relatioia to Great Britain®® also conform to 
the concept of suzerainty, though the word has never been used 
in either case. The British have pi-eferred the word “dominion” 
though India does not enjoy full dominion status, Each of them 
has considerable constitutional autonomy by grant of the parent 
state, extending in the case of India to capacity to enter the 
League of Nations and to become an independent party to 
treaties. The Philip pines do mo t app ear to enj o^y this capacity 

®*The Philippine Islands weie talccn by Spain in 1543 and legally transferred 
to the United States by the treaty of Paris of 1898. An insurrection demanded 
independence, claiming that the United States had intervened with that object 
rather than annexation. The insurrection was suppressed in 1901, but American 
administrators and presidents repeatedly asserted that self-determination of the 
Philippines was the eventual object of American annexation. The amount of 
self-government was continually extended, especially by the Jones Act of 1916 
and the Tydings-McDuffie Act of March 24, 1934. The latter provided for a 
Commonwealth period during which the Philippines would enjoy a large degree 
of autonomy in domestic affairs. This was accepted by the Philippine legislatule, 
a Constitution was framed in accord with it, and the Commonwealth govern- 
ment came into ofSce on November 15, 1935, According to the Tydings-McDnllie 
Act the Philippines will achieve complete independence on July 4, 1940. Until 
that time the foreign affairs of the country ate contiolicd by the United Stales 
and from the point of view of international law the Philippines arc under 
American sovereignty. See Blue Book of the InauguraLion of the Coinmontueallh 
of the Philippines, Manila, November 15, 1935. 

5® India had contacts with the West since the lime of Alexander the Great and 
began^ to come into the orbit of modern international law with the Portuguese 
expedition of 1498, The Portugue.se monopolized Indian trade lor a century, 
after which the Dutch, followed by the British and Prench, established themselves. 
The British East India Company, chartered in 1600, gained a dominant position 
in the eighteenth century, driving out rivals, making agreements with native 
princes and expanding its Indian domain at the expense of the disintegrating 
Mogul empire. After the Mutiny of 1858 adminisiiation was transferred from 
the company to the crown, and Queen Victoria was proclaimed Empress of India 
on January 1, 1877. A dedaration of August 20, 1917, announced a policy of 
gradually developing responsible government and the Montague-Chclmsford Act 
of 1919 sought to inaugurate this policy by establishing an all-Indian assembly 
and making the provincial governments partially responsible to their assemblies. 
Further steps were taken in the Act of 1936, passed by the British Parliament 
after an extensive report by the Simon Statutory Commission and round table 
conferences with Indian leaders. A federation of British Indian provinces and 
native states was attempted with ample protection for the conventional rights of 
the latter and powers of intervening in the provincial and federal governments 
by the government of India responsible to Ore Secretary of State for India, a 
member of the British cabinet. India was admitted to the League of Nations by 
the Treaty of Versailles and has participated in many international conferences 
and become a party to many treaties, but major control in conducting foreign 
relations lies with the British government. See Willoughby and Fenwick, op. cit., 
pp. 43-SO: Oppenheim, op. cit., Vol. 1, p. 175; T. A. Bisson, “A New Constitution 
for India,” Foreign Policy Reports, July 17, 1935. Vol. 11, pp. 118(1. J. F. Green, 
"India's Struggle for Independence," ibid., June 1, 1940, Vol. 16, pp. 7011. 
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in internalional relati ons , but have more extensive internal sell- 
government. ““ 

Botli oFthese entities like Outer Mongolia and Outer Tibet 
have a considerable autonomy granted by the states which 
formerly and perhaps still are sovereigns. That status has re- 
ceived some recognition in international law, less in the case of 
the Philippines than in that of India. 

Protectorates. Annam, Tonkin, Laos and Cambodia in Frencli 
Indo-China; Brunei, Sarawak, British North Borneo, the Fed- 
erated Malay States and the five unfederated Malay states of 
British Malaya are a ll described .in-officiaL-docume n t s as “pr o- 
tectora tes” and con for m tQ_this_£anc£ptiQii.in interna tional l aw 
since their status is based_on ijrte rnational agreem ents between 
t he prot eaing and the protected st ates. Their status is reco^ 
nized in international law in spite of the fact that in most cases 
the agreements give the protecting state very wide powers, not 
only over external, but over the internal affairs of the protected 
state.®*® 

^ "Domestic Dependent Nations.” The numerous native states 
of India and the Dutch East Indies are referred to as protected 
states, and in most cases agreements are the basis of the rela- 
tionship, but it appears that these states have not been accorded 
recognition under international law. From the latter point of 
view they are entirely within the sovereignty of the so-called 
‘ “protecting power,” perhaps resembling the status which Chief 
Justice Marshall accorded to the American Indians, “domestic 
dependent nations.”®^ The Shan States of Burma, though prac- 
tically in much the same situation, are not even referred to as 
protectorates in British law, but as British territory. 

Mandated Territories. The only mandated territory in the 
Far Eastern area as here defined is that of the North Pacific 

33 Willoughby and Fenwick, op. cit., pp. 40-2. 

3T "Though the Indians are acknowledged to have an unquestionable and, 
heretoloxe, unquestioned right to the lands they occupy, until that right shall be 
extinguished by a voluntary cession to our government; yet it may well be 
doubted rvhethcr those tribes which, reside within the acknowledged boundaries 
ol the United States can, with strict accuracy, be denominated foreign nations. 
They may, more correctly, perhaps, be denominated domestic dependent nations. 
They occupy a territory to which we assert a title independent of their will, 

V which must take effect in point of possession when their rights of possession cease. 
^Meanwhile they are in a state of pupilage. Their relation to the United States'' 
'resembles that of a ward to his guardian.” Cherokee Nation vs. Georgia, 5 Peters 1’ 
'11831); Willoughby and Fenwick, op. cit., pp. 50-3. 
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Islands under Japanese mandate of class C, which permits Japan 
to administer them "as integral portions of its territory.” The 
mandate, however, conferred upon Japan in 1921, in accordance 
with Article 22 of the League of Nations Covenant, imposes 
restrictions in the interests of the natives and of demilitariza- 
tion, and requires that Japan report annually to the League.®® 
The effect of Japan’s withdrawal from the League upon this 
mandate has been much discussed; in practice it appears that the 
mandate has been regarded as continuing, with the understand- 
ing that the obligations of Japan continue. In fact Japan has 
continued to report annually to the League of Nations upon its 
administration of this trust,®® though in October 1938 it de- 
clined to send an accredited representative to discuss this man- 
date with the Permanent Mandates Commission, and the Japa- 
nese member withdrew from that Commission. These actions 
were in pursuance of the Japanese decision to refuse collabora- 
tion in the technical work of the League after the Council’s 
recommendation, in September 1938, of certain sanctions be- 
cause of Japan’s aggression in China.*® 

4. Collective entities. One collective entity with interests in 
the Far Eastern area is the League of Nations which is believed 
to have sovereignty over the mandated territories.** Some au- 
thorities, however, hold that sovereignty of these territories still 
rests in a condominium of the Principal Allied and Associated 
Powers to whom the territories were originally ceded by Article 
119 of the Treaty of Versailles.*® Of the five powers designated 
by this term (Great Britain, France, Italy, Japan, the United 
States), the last three are not now members of the League of 
Nations. The practical difference between these two theories of 
the location of sovereignty may therefore be important. 

The powers with extraterritorial rights in China, collectively 
known as the "treaty powers”*® represented by their diplomatic 
representatives in China, enjoy certain collective rights in the 
diplomatic quarter of Peking and the International Settlement 
of Shanghai.** 

See Q. Wright. Mandates, pp. 619-20. 

Q. Wright, “The Effect of Withdrawal from the League upon a Mandate,” 
Br. Y. B. Int. Law, 1935, pp. lQ4ff. 

League of Nations, Monthly Summary, October 1938, p. 279; Royal Institute 
of International Affairs, Bulletin of International News, November 6, 1938, p. 36. 

Supra, Chap. 3, note 11, and Q. Wright, Mandates, pp. 332ff., 530. 

« Ibid., pp. 319ff. 

Infra, Chap, 6, note DO. 

** Infra, Chap. 5, notes 13, 15. 
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TERRITORIAL RIGHTS IN THE FAR EAST 

The territorial rights within the Far Eastern area may be 
classified as (1) sovereignty, including sovereignty of home ter- 
ritory and of colonial territory, (2) semi-sovereignty, including 
suzerainty and autonomy, protection and protectorate, man- 
datory and mandated territory, (3) jurisdictional restrictions 
and extensions, including political leases, residential areas, 
demilitarization, and military administration, and (4) practical 
controls including sirheres of interest and military occupations. ^ 
1. Sovereignty. Of the sovereign states with territory in the 
Far Eastern area, the Soviet Union, China, Japan and Siam 
have home territory; Great Britain, France, the Netherlands, 
Portugal, the United States, Japtm and perhaps China and the 
So viet Union ha ve c olo nial ter ritor y, in the case of J’apan7 a 
distinction between home and colonial territory is made in the 
supplement to the Four Power Treaty which states that ICara- 
futo (southern Sakhalin), Formosa, the Pescadores an(f”"the 
islands under Japanese mandate shall be included in the term 
"insular possessions and insular dominions” entitled to the 
benefits of the treaty. The Kurile, Lew Chew (Ryukyu), in- 
cluding Amami and Bonin (Ogasawara) Islands, are therefore 
treated as home territory of Japan, although they were all 
included among the "insular territories and possessions of 
Japan” in which the status quo in regard to fortifications and 
naval bases was to be maintained under the Five Power Naval 
Disarmament Treaty. Karafuto, however, is not included, al- 
though it was demilitarized by the Treaty of Portsmouth. 
Korea appears to be administered by Japan as a colonial area. 

China has treated Sinkiang (the New Dominion or Chinese 
Turkestan) as a colonial area with considerable autonomy al- 
though the national government has organized it as a province 
on a theoretically equal basis with the three provinces of Man- 
churia, the four provinces of Inner Mongolia, the two provinces 
of Inner Tibet and the eighteen provinces of China proper.^ 

1 According to Owen Lattimore (China Year Book, 1918, p. 33), “Chinese ad- 
ministration of Sinkiang is a compromise between the ‘normal’ type of Chinese 

fi.fi 
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All of the territory of the Soviet Union is incorporated in 
one of the federated republics, but perhaps it is possible to clas- 
sify as colonies the “Territories” of the Russian Soviet Federated 
Socialist Republic including the “Far Eastern Territories.” 
These are distinguished from the “Regions,” “Autonomous 
Regions,” and “Autonomous Soviet Socialist Republics.”® 

British colonies in the area include Honglcoirg and part of 
Kowloon, the Straits Settlemeirts, the island of Labuan near 
North Borneo, Burma and the neighboring Andaman and 
Nicobar Islands. Of these, Hongkong and Labuair are pre- 
sumably among the “insular possessions and insular dominions 
in the region of the Pacific Ocean” guaranteed by the Four 
Power Washington Treaty. They were also included in the 
armament status quo provisions of the Five Power Naval Treaty 
which included the insular possessions of Great Britain, east of 
the noth meridian, east longitude, thus excluding the island 
f Singapore. 

The remaining colonies in the area are French Cochin China, 
the Netherlands Indies, Portuguese Macao and the American 
Aleutian Islands and Guam. These American islands are within 
the guarantee of the Four Power Treaty and were also within 

province and a special ‘colonial organization.' " He also notes that not only 
Mnkiang, but also Manchuria, Mongolia and Tibet "have throughout history 
had an intimate relation with China but have never been thorougbly and flnally 
integrated with China. They were tor the most part independent or semi-inde- 
pendent o£ China under the last purely Chinese dynasty, that of the Ming (13B8- 
1644); were then brought into a kind of federative relation tvith China as a 
result of the Manchu conquests and alliances (1644-1911), and since the Chinese 
Revolution have been regarded as possessions of China.” The China Year Book 
(p. 1) lists Sinkiang as one of 24 provinces, including the 18 provinces of China 
proper, 2 of inner Tibet and 3 of Inner Mongolia, distinct Irom “Outer Mon- 
golia,” “Tibet,” and “Manchukuo,” the latter including the 3 eastern provinces 
of Manchuria and Jehol of Inner Mongolia. 

2 Constitution of 1936, Arts, 13, 22. Soviet writers, hotvever, insist that Soviet 
economy lias “destroyed any trace of ‘colonialism’ in its interregional relations.” 
V. Romm, in The Soviet Union and World Problems, S. N. Harper, ed., 1935, 
p. 81. Four of the constituent Republics (Russian S.F.S.R,, Tadjik, Kazakh, and 
Kirghiz S.S.R.s) have frontiers adjacent to China, but they appear to have no 
status under international law. {Supra, Chap. 4, note 2.) It is even less possible 
to accord any such status to the "Autonomous Soviet Socialist Republics,” 17 o£ 
which exist in the R.S.F.S.R. (Buryat-Mongol and Yakut A.S.S.R.s in the Far 
East); to the “Autonomous Regions” of which 6 exist in the R.S.F.S.R. (Oirot, 
Khakass, and Jewish— Birobidjan A.R.S in the Far East); and one (Gorno- 
Badakhshan A.R, in Tadjik S.S.R.); to the "Regions” of which 18 exist in the 
R.S.F.S.R. and 6 in the Kazakh S.S.R.; or to the “Territories” of which 5 exist in 
the n c T? c.T> _ 
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the armament status quo provisions ol the Five Power Naval 
Treaty, although the latter was terminated in 19S6. 

2. Semi-sovereignty. The status oi the territories of the de- 
pendent states in this area has already been described in dealing 
with the status oL those states themselves. These states share the 
sovereignty of the territories they occupy with the states upon 
which they are dependent. In the case ol suzerainty the suzerain 
is presumed to have sovereignty except insofar as it has granted 
powers to the vassal or autonomous government. In the pro- 
tectorates the protected state is presumed to have sovereignty 
except insofar as it has agreed to relinquish it to the protector. 
In the mandated territories the League of Nations is presumed 
to have sovereignty except insofar as it has confirmed the powers 
of the mandatory. It is believed that the Principal Allied and 
Associated Powers, to whom the territory was ceded by Germany 
in the Treaty of Versailles, had a merely transitional sovereignty 
which ended when these states had instituted the system con- 
templated by Article 22 of the Covenant, included, it may be 
noted, in the same treaty by which the cession by Germany 
was efiected.^ 

3. Jurisdictional restrictions and extensions. The jurisdic- 
tional restrictions in Far Eastern territories apply mainly to 
certain areas of China, though areas of the Soviet Union, Japan, 
Siam and Great Britain have been demilitarized by treaty. 

Some of these restrictions have been called servitudes- — a term 
which implies a permanent restriction upon the jurisdiction of 
a sovereign in its territory in the interest of another state.^ The 
restrictions here considered are based on treaties or customs 
establishing relations between states, and terminate upon ex- 
piration of the time specified or when alienated by the bene- 
ficiary. Thus the holder of a lease in China cannot transfer 
the lease. The history of both the Russian lease of Port Arthur 
and the German lease of Kiaochow indicate that when the 
original lease convention came to an end prior to the time 
contemplated, the territory reverted to China. Japan claimed 
the remainder of the Russian lease, not on the basis of Russian 
consent given in the Treaty of Portsmouth (1905), but on the 
basis of the Treaty of Peking (1905) with China, and the re- 

® Q. Wright, Mandates, p. 319fl. 

* G G. Wilson, International Law, St. Paul, 1938, jl 161, Oppenhemi, Jnt. Law, 
5th ed., Vol. 1, pp. 418(1., Helen Dwight Reid., International Servitudes, Law and 
Practice, 1932, p. 13. 
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mainder of the German lease, not on the basis of German con- 
sent given in the treaty of Versailles, but on the basis of the 
Twenty-one Demands treaty of 1915 with China, the validity 
of which, however, China contested. Some of these restrictions 
therefore lack the element of permanence essential to a servi- 
tude.® They are limitations on the territorial jurisdiction of 
one state and in some cases extensions of the jurisdiction of 
another state beyond its territory, but are not in most cases 
permanent limitations upon territorial jurisdiction. 

Certain general treaty privileges agreed to by China, such 
as those relating to extraterritorial jurisdiction, property-hold- 
ing by missionary bodies in the interior and participation in 
customs administration, qualify Chinese jurisdiction within its 
territory. Such non-localized qualifications of jurisdiction are 
dealt with in Chapter VI, sections 5 and 6, of this study, es- 
pecially insofar as they exist in Sino-Japanese relations. 

The localized jurisdictional restrictions and extensions in the 
Far East can be classified as (1) leased ports, (2) residential areas, 
(3) demilitarized zones and (4) military jurisdictions. 

Leased territories. The leased territories are all based on 
agreements made by one of the Great Powers with China in 
1898. Certain ports were desired for naval and defense purposes, 
and the agreements transferred all jurisdiction in the port and 
a defined surrounding area to the lessee for the term of the 
lease.® They originally included the lease of Kiaochow in Shan- 
tung province to Germany for ninety-nine years, of Port Arthur 
and Dalny in the Liaotung Peninsula of Manchuria to Russia 
for twenty-five years, of Kwangchouwan opposite Hainan Island 
to France for ninety-nine years, of Kowloon extension to Great 
Britain for ninety-nine years, and of Weihaiwei across the 
Chihli Gulf from Port Arthur to Great Britain for “so long 
a period as Port Arthur shall remain in the occupation of 

® Reid, op, cit,, p. 19. 

8 For text of lease conventions see Willoughby, Foreign Rights and Interests^ 
Vol. 1, Chap. 17; and MacMurray, op. cit. The United States and the lessee 
powers other than Japan held that since all Chinese jurisdiction had been trans- 
ferred, extraterritorial privileges of third states would not apply within leased 
areas during the duration of the leases. U. S. Foreign Relations, 1900, pp. 387£E. 
In U. S. vs. A. W. Smith, the U. S. court for China on March 2, 1925, supported 
this opinion, reversing a ruling of the U. S. Commissioner which had held that 
China could not diminish American extraterritorial rights based on treaty by a 
later treaty leaving the Liaotung area to Japan. Willoughby, op. cit, Vol. 1, 
pp. 480ff. 
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Russia.” As a result of Washington Conference discussions, 
Kiaochow was restored to China by a China-Japanese treaty 
in 1922 and Weihaiwei was restored on October 1, 1930, in 
pursuance of an Anglo-Chinese treaty of April 18, 1930.'^ China 
considered the Liaotung (Port Arthur) lease to have expired 
in 1923, but Japan, relying on the extension of the lease to 
ninety-nine years in the Twenty-one Demands treaty of 1915, 
the validity of which China contested, declared at the Washing- 
ton Conference that it had no intention of relinquishing this 
lease. Great Britain declared on this occasion that the Kowloon 
extension was necessary for the defense of Hongkong. France 
professed willingness to restore Kwangchouwan in connection 
with the general restoration of Chinese leases.® In fact, how- 
ever, the lessees continue in control of the Liaotung lease, called 
by Japan, Kwantung, of the Kowloon extension, and of Kwang- 
chouwan. 

Residential areas. The residential areas exist in Chinese ports 
which have been opened to commerce, and legal justification 
for them is sought in commercial treaty provisions like the fol- 
lowing from Article III of the Sino- American treaty of 1903: 

Cifizeus of the United States may frequent, reside, carry on trade, indus- 
tries and manufactures, or pursue any lawful avocation, in all the ports 
or localities of China which are now open or may hereafter be opened to 
foreign residence and trade; and, within the suitable localities at those 
places which have been or may be set apart for the use and occupation 
of foreigners, tJiey may rent or purchase houses, places of business, and 
other buildings, and rent or lease in perpetuity land and build thereon. 

Under the influence of most favored nation clauses and extra- 
territoriality, many of the powers acquired areas pursuant to 
such general authorizations over which they exercise a very 
considerable jurisdiction to the exclusion in large measure of 
Chinese jurisdiction. In law the qualifications of Chinese juris- 
diction are more limited and are thus described by Willoughby:® 

The significance of a concession or settlement at a treaty port, then, 
comes down to this: That permission is given by the Chinese government 
to the foreigners concerned, to set up and maintain local governmental, 
or, more exactly, local administrative agencies for police purposes, sanita- 
tion, making of roads, building regulations, and so forth. The administra- 
tive organs, created for carrying out these public purposes, levy taxes, the 

7 Br. and For. St. Pap., 1930, Vol. 132, pp. 222it. 

s Willoughby, op. ett , Vol. 1, Chap. 18, pp. 48S[f. 

^Ibid., Vol. 1, pp. 300-3. 
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proceeds of wliich, must, however, be dcvoLecI exclusively to the pcrfonn- 
ance of these local administrative tasks. They may not be levied for any 
o tiler purpose. 

In diese respects the governing bodies in the settlements and concessions 
very much resemble the city governments of America. They arc, however, 
distinguished from them in the important respect that, as has been already 
suggested, they are administrative rather dian political bodies. They have 
no standing as agencies, for local purposes, of the sovereign state from 
which, by municipal charter, American cities derive legal power to take 
action and to issue rules that have the force of law. 

While they have authority to maintain police forces, the members of 
which may make arrests, they have no power to establish courts lor die 
enforcement of the administrative rules that they issue— all judicial pro- 
ceedings must be before the consular courts. . . 

There is, indeed, great difficulty in finding a satisfactory logical basis 
for ascribing any legally controlling force to the rules and regulations 
issued by the governing authorities of the concessions and settlements, for 
they are not issued in pursuance of a delegated legislative authority derived 
fi’om a sovereign legislative source. This difficulty was recognized by the 
American Secretary of State, who, writing to die American Minister at 
Peking, March 7, 1887, said; 

"The question whicli you suggest as to die authority of the Consul Gen- 
eral at Shanghai to enforce the ordinances of the municipality against citi- 
zens of the United States is not without difficulty. ... In the United 
States, where government is reduced to a legal system, these powers of local 
police rest on charters granted by the supreme legislative authority of the 
state; but it is not difficult to conceive of a case in which a community out- 
side of any general system of law might organize a government and adopt 
rules and regulations which would be recognized as valid on the ground 
of die right of self-preservation, which is inherent in people everywhere. 
In this light may be regarded the municipal ordinances of Shanghai. The 
foreign settlement not being .subject to the laws of China, and the legal 
systems of the respective foreign powers represented there being not only 
dissimilar inter se, but insufficient to meet the local needs, it becomes 
necessary for the local residents interested in the preservation of peace and 
order to supply the deficiency.” 

The legal bases and powers of local officials differ in each 
of these residential areas, but they have been classified into four 
types.^^ 

Or. in the case of Englishmen, before die Supreme Court of China, or of 
Americans, before the United States Court for China. 

Vol. 1, pp. 504ff.; Richard Fetham, Report to the Shanghai Municipal 
Council, 1931, Vol. 1, p. 27. A list of the existing concessions and settlements in 
China is printed in China Year Book, 1939, p. 103. A classification of 40 concessions 
and settlements which existed before the World War indicates that they extended 
to 22 Chinese cities and consisted of 4 internadonal settlements (Shanghai, Amoy, 
Changsha, and Tsinan), 10 Japanese, 10 British, 6 Russian, 4 French, 2 German, 
and one Belgian, Italian, Austrian and American concessions. (Escarra, Le R4nme 
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(1) In the “concessions” which were the commonest type the 
Chinese government leased the area in perpetuity to a foreign 
power which then sublet lots to the residents. The consul, 
sometimes assisted by a local body elected by the rate payers, 
is the chief official of the area and authorizes the essential munic- 
ipal activities therein. Many of these concessions have been 
relinquished by agreement of the lessee and China since 1927, 
though in most cases the agreement provided that China would 
continue to recognize a residential area of one of the subsequent 
classes.^2 

(2) In the international and French “settlements” in Shang- 
hai the Chinese government set apart certain areas for foreign 
residence without express lease to the foreign governments. 
Individual residents, therefore, get deeds to an interest in the 
lands they occupy from Chinese authorities. In the case of 
tlie French settlement, the French consul has sujaervisory au- 
thority, but in the case of the international settlement, the 
Shanghai municipal council, elected by the rate payers, func- 
tions under supervision of the diplomatic corps accredited to 
China. Extensive claims in regard to defense, neutrality and 
judicial administration in derogation of Chinese jurisdiction 
have grown up in practice.^® The international settlement at 
Amoy is similar. 

dcs Concessions ttfangires cn Chine, Acaddinic dc ciroil, inteniationnl, 1929 (IT), 
Vol. 27, p. 39.) Escaria, utilizing official Chinese classihcalions, groups the first 
two classes together as "concessions” (tsou kiai) and the second two together as 
“trade marts” (chang-feou), both oC which he distinguishes fiom "open pons" 
{I’ong chang k’eou ngan) which are open to foreigners, but where no foreign 
residential area has been established. He points out that the distinction often 
made in the English language between "concessions" and “settlements," accord- 
ing as the source of the individual landholder’s lease is a foreign consul or the 
Chinese authorities, has little practical significance. A more significant distinction, 
he suggests, may be made between “national concessions" (tchouan cho isou 
kiai) and “international settlements” {kong hong tsou kiai or wan kouo tsou 
kiai). He also notes that the older residential areas were based on the personal 
status of foreigners which made it convenient for the Chinese government that 
they reside together, while the later ones tended to be based on territorial juris- 
diction desired by foreign governments. (Ibid., pp. 10-12, 30-40.) 

Blakeslee, The Pacific Area, p. 44. 

la See elaborate Report by Mr. Justice Fetham to the Shanghai Municipal 
Council, 1931; Ching-lin Hsia, The Status of Shanghai, Shanghai, 1929; A. M. 
Kotenov, Shanghai, Its Mixed Court and Council, 1925, and Shanghai, Its Mu- 
nicipality and the Chinese, 1927; M. O. Hudson, "International Problems at 
Shanghai," For. Aff., Oct. 1927, Vol. 6, pp. 75ff.; Willoughby, op. cit, Vol. 1, pp. 
511ff. Though usually referred to as "the French Concession,” this area has the 
lei»al character of a “settlement.” 
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(3) In a few cases, Chefoo, for example, there is neither a 
“concession” to a foreign government nor explicit Chinese pro- 
visions for a “settlement,” but tacit understanding that a certain 
area (in Chefoo, the promontory of Yentai) was reserved to 
foreigners who proceeded to occupy and organize it. The func- 
tioning of local authorities is, therefore, based not on any docu- 
ment, but merely on custom and practice. 

(4) In a few cases, Yochow, for instance, the Chinese govern- 
ment organized a residential area for foreigners and adminis- 
tered it with help from the local community. Thus there is 
not even a prescriptive claim to immunity from Chinese 
jurisdiction. 

It is clear that these residential areas, even the first class, 
are not in law based upon any restriction of Chinese jurisdic- 
tion, much less of Chinese sovereignty, but merely upon per- 
mission given by China to foreign communities to exercise 
certain functions of self-government in Chinese territory. In 
recognition of this, the judicial power which had grown up 
in some of the residential areas, especially Shanghai, in excess 
of the jurisdiction which consuls have over their nationals under 
the general terms of extraterritoriality treaties, has been relin- 
quished since the Washington Conferences, and this judicial 
power over Chinese has been restored to China. 

Sometvhat similar to the residential areas but involving gen- 
eral exemption from Chinese jurisdiction is the legation quarter 
at Peking, based upon Article VII of the Boxer Protocol of 
1901, by which 

tlie Chinese government has agreed tliat tire quarter occupied by the lega- 
tion shall be considered as one especially reserved for their use and placed 
under their exclusive control, in which Chmese shall not have the right 
to reside and which may be made defensible. 

The diplomatic corps has provided for the administration of 
this area by a protocol of June 13, 1904.^® 

The extensive American rights in the island of Yap under 
Japanese mandate may in a broad sense be said to constitute 
this island an American residential area. By the Japanese- Ameri- 

i^The Shanghai mixed court was replaced by a provisional Chinese Court on 
January 1, 192'7, and definitive arrangements restoring Chinese jurisdiction went 
into effect on April 1, 1930. Fethara, op. cit., Vol. 1, pp. 171-5; Morse and MacNair, 
op. cit., p. 727. See also comments by Willoughby, op. cit., Vol. 1, p. 634. 

^'Robert M. Duncan, Peiping Municipality and the Diplomatic Quarter, 
Yenching University, 1933. 
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can treaty of February 11, 1922, negotiated during the Wash- 
ington Conference, the United States consented to the Japanese 
administration of the North Pacific islands under League of 
Nations mandate with sjaecification of certain conditions in- 
cluding: 

The United States and its nationals have free access to the island of 
Yap on a footing of entire equality with Japan or any other nation and 
their respective nationals in all that relates to the landing and operation 
of the Yap-Guam cable or of any cable which may hereafter be laid or 
operated by the United States or by its nationals connecting the island 
of Yap. 

Rights respecting radio and telegraphic communications, resi- 
dence, uncensored use of cables and radios, expropriation of 
land needed for electrical communications, are specified in 
detail. 

Demilitarized zones. Demilitarized zones exist in Russian and 
Japanese territory on Sakhalin Island, in Chinese and British 
territory along the Tibetan-Burmese frontier, in Siamese and 
French territory on the Mekong river frontier, in the territory 
under the mandate of Jaioan, and in Chinese territory in the 
leased ports, the Peking legation quarter, Taku and the com- 
munications between Peking and the sea. A resolution at the 
Washington Conference favored the general reduction of 
Chinese armed forces,^® and in the truces ending hostilities 
around Shanghai in 1932 and hostilities in North China in 
1933 and 1935, China agreed temporarily not to move troops 
in certain areas. These truce arrangements, however, cannot be 
considered as establishing a permanent territorial status.^'^ In 
fact, the same appears to be true of the Boxer Protocol restric- 
tions apart from that of the legation quarter. Restrictions upon 

“ Resolution No. 9. 

Shanghai truce, May 5, 1932, Tangku truce. May 31, 1933, and Ho- 
Umetzu agreement, June 10, 1935, see Chap. 3, notes 12, 13, supra. The Japanese 
interpreted the Tangku truce as making "the north China District south of the 
Great Wall a demilitarized buffer zone between China and Manchoukuo” and 
“the implicit virtual recognition of the independent existence of Manchoukuo 
by China.” (Manchoukuo Year Book, 1934, p. 153.) After hostilities had broken 
out in North China and the Shanghai area in July and August 1937, the Japanese 
alleged that China had violated these ‘‘demilitarization" provisions. (See state- 
ment by Japanese Foreign Minister Hirota, Sept. 5, 1937; Japanese Consul General 
at Shanghai, Sept. 23, 1937; Japanese Foreign Office, Oct. 19, 1937, Oct. 27, 1937. 
China Year Book, 1938, pp. 366, 369, 378.) But the League of Nations and the 
Brussels Conference declined to accept this view. (Ibid., pp. 374, 380.) See also 
Chap. 3, note 12, supra. 
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the movement of Chinese troops in the Tientsin railway zone 
are said to have been relaxed as early as 1906, and on January 
26, 1912, the diplomatic corps resolved that 

botli Chinese Imperial and Revolutionist troops are at liberty to use the 
railway line and adjoining piers and wharfage for the purpose of transpor- 
tation, landing, or embarkation, and will not be interfered witli.“ 

Demilitarization of the Japanese mandated islands is similar 
to the provisions applicable to other mandated territories, and 
merely forbids “the military training of the natives, otherwise 
than for purposes of internal police and the local defense of 
the territory’’ and the “establishment of military or naval bases’’ 
or “the erection of fortifications.” The reciprocal boundary 
demilitarization provisions forbid fortifications and troops 
within the zone beyond those necessary for local police and 
resemble numerous local demilitarization agreements in various 
parts of the world.^’' 

The Siamese frontier demilitarization applied only to the 
Siamese side of the frontier under the treaty of 1893, but was 
made applicable to both sides of the frontier by the treaty of 
1926 which also changed the boundary from the west bank of 
the Mekong to the mid-channel. The restrictions applicable to 
Chinese territory do not apply reciprocally to the territory of 
the two states as do the boundary demilitarizations, and also 
are accompanied by permission for the entry of foreign military 
forces into those areas. 

Military administration. China alone of the Far Eastern 
powers appears to be obliged to permit foreign military forces 
in portions of its territory. These areas include the leased ports, 
the Peking-Taku area and perhaps certain concessions, settle- 
ments and railroad zones. There appear to be no limits to the 
number of military or naval forces which powers holding leases 
may maintain in their leased territories. The exchanges of notes 
of July 15, 1902, explanatory of Articles VII-IX of the Boxer 
Protocol of September 7, 1901,^® specified the areas from which 

^8 MacMurray, op. cit, Vol. 1, p. 318; Shuhsi Hsu, The Boxer Protocol and 
Japanese Aggression, Council on International Affairs, Nanking, Information 
Bulletin. Aug. 18. 1937, Vol. 4, p. 177. 

^“See list of 47 such arrangements, D. P. Myers, World Disarmament, World 
Peace Foundation, Boston, 1992, pp. 5211. 

20 MacMurray, op. cit., Vol. 1, p. 316. 
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Chinese forts should be razed and troops wiihdrawn,^^ the 
areas within which foreign troops might be stationed/^ the 
nature of the activity of these troops,^** and the purposes for 
which they might be used.®* While the number of troops which 
any power might maintain within these areas was not specified, 
the limited nature of their functions was in practice deemed to 
limit the number to 2,000 for any power, which should not be 
increased without consent of the diplomatic corps.®® 

Apart from the explicit provisions of the Boxer Protocol and 
the leased ports with respect to foreign military forces in 
Chinese territory, certain governments have maintained the 
right to have warships in Chinese waters on the basis of general 
treaty provisions such as Article 52 of the Anglo-Chinese treaty 
of 1858,®® which, however, goes little beyond a recognition of 
the normal courtesy by which states permit foreign warships 
to visit their ports for fuel, provisions and repairs. It is ques- 
tionable whether it warrants the practice of permanently main- 
taining gunboats on Chinese rivers.®'' 

31 Legation quarter ot Peking, Tientsin, twenty Chinese It (6 2/3 miles) stir- 
roiincUng that city, and 2 miles on either side of the Peking.Tientsin Raihray, 
with exception of a Chinese viceroy’s guard oC 300 in Tientsin and an efRcicnt 
river police even where die river extends within the railway rone. 

33 The Legation quarter, Hwang-tsnn, Lang-fang, Yang-tsun, Tientsin, Chun- 
liang Ch'eng, Tangku, Lu-tai, Tang-shan, Lan-chovi, Chang-li, Ch’in-wang-tao, 
shan-hai-kwan, and two miles on each side ol the Peking-Tientsin railway. 

3“ "They will have the light of cairying on field exercises and rifle practice, 
and so tonh, without inCoiming the Chinese authorities, except in the case oE 
feux de guerre.” 

31 To defend the legations and to maintain "open communication between the 
capital and the sea,” but "military control would only refer to offenses against 
the railroad, the telegraph lines, or against the Allies or their property." 

33Shuhsi Hsu, op. cit., p. 175; and Foreign Affairs Review, Nanking, April 1937. 

3“ “British ships of war, coming for no hostile purpose, or being engaged in 
the pursuit of pirates, shall be at liberty to visit all ports within the dominions 
of the Emperor of China, and shall receive every facility for the purchase of 
provisions, procuring water, and, if the occasion require, for the making of 
repairs. The commanders of such ships shall hold intercouise with the Chinese 
authorities on terms of equality and courtesy." Article 9 of the Sino-American 
treaty of 1858 is similar. Secretary of State Hull asserted on December 4, 1937, 
that “the authority lor stationing naval vessels of the United States in Chinese 
waters is found in the Sino-American treaty of 1858 and in somewhat similar 
provisions of treaties between China and other foreign powers, ivhich provisions 
mure to the benefit of the United States through most favored nation treatment.” 
(Department of State Press Releases, Dec. 11, 1937, Vol. 17, p. 417.) 

The United States, however, expressed the opinion in 1903, “Our gnnhoats 
may visit the inland ports of China, including those which are not treaty ports." 
(Foreign Relations, 1903, pp. 85il.) And in its note to Japan of December 14, 1937, 
on the Panay incident, the United States asserted "these American vessels were in 
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Russia and, later, Japan claimed the right to station railway 
guards in and to administer the area along the Chinese Eastern 
Railway and the South Manchuria Railway in Manchuria. This 
claim was based on a clause in the original concession by China 
to the Russo-Chinese bank on September 8, 1896, which read:^^ 

The company [the Chinese Eastern Railway Company] will have the 
absolute and exclusive right of administration of its lands. 

China, supported by the United States, Great Britain and 
Japan, contended that this referred only to economic adminis- 
tration and did not warrant political jurisdiction or military 
police, Japan, however, later claimed to fall heir to the right 
as interpreted hy Russia, when it acquired the southern por- 
tion of this railway by the Treaty of Portsmouth in 1905, and 
the problem was continuously discussed but no agreement was 
reached.^® By agreement of November 5, 1937, however, Jairan 
transferred administrative rights in the railway zone to “Man- 
chukuo.’’3o 

Foreign police and military forces have been stationed in the 
various residential areas, particularly in Shanghai,**^ and the 
right has been claimed to maintain "consular police” to pre- 

the Yangtse River by uticontcsicd and uncontcslablc riglu." (JPrc.s's Reltmes, Dec. 
18, 1937, Vol. 17, p. 448; Blakeslee, op. cit., p. 58; Quigley .md Blnkeslee, The Par 
East, World Peace Foundation, Boston, 1938, p. 171.) 

MacMurray, op. cit., Vol. 1, p. 76. The Russo-Cliincsc bank, chtirtered De- 
cember 1895, was merged in 1900 with the Banque du Nord and became the 
Russo-Asiatic Bank, which, though nominally a Russian corporation, had among 
its founders four of the principal banks of Paris and certain French financial 
leaders. (Morse and MacNair, op. cit., p. 415.) 

Blakeslee, op. cit., p. 108; C. Walter Young, Japan’s Jurisdiction in the South 
Manchuria Railvjay Areas, Baltimore, 1931; Lytton Report, pp. 51-2; Harold 
Parlett, A Brief Account of Diplomatic Events in Manchuria, Royal Inst, of Int. 
Aff., London, 1929, p. 28. 

Bulletin of International Hews, Nov. 13, 1937, Vol. 14, p, 40; Contemporary 
Manchuria, A Bi-Monthly Magazine, Jan. 1938, Vol. 1, pp. 811. 

Supra, note 13. China stated at the Washington Conference: “Whatever may 
be the practice of nations under international law as to the sending of troops 
into a foreign State for the protection of their nationals, it is recognized by the 
civilized world that the sending of such troops is, and rightfully can be, only a 
temporary measure in order to meet emergencies that threaten imminent danger 
to the lives and property of the nationals of the State taking such action, and, 
upon the passing of such emergency, the troops sent should be immediately with- 
drawn. It is furthermore recognized that the obligation to make such with- 
drawal should not, as a general principle, be made dependent upon the inquiry 
into the domestic conditions of the country into which such troops are sent, 
but, in every case, their retention should depend upon clearly evident conditions 
of disorder in the localities where such troops are stationed such as to make 
demonstrable the inability or indisposition of the local territorial sovereiputy 
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serve order among foreigners in China as a corollary to extra 
territorial jurisdiction.®^ 

During the Washington Conference, China and Japan stated 
their positions in regard to foreign troops in China,®® and by a 
resolution the powers 

declared their intention to withdraw their armed forces now on duty in 
China without the authority of any treaty or agreement whenever China 
shall assure the protection of the lives and property of foreigners in China. 

An inquiry as to the existence of conditions necessitating the 
continuance of troops in certain areas was also provided in this 
resolution.®^ The gap between the de jure and de facto condi- 
tions in regard to foreign troops in China has, however, never 
been wider than it is today. 

4. Practical controls. It is doubtful whether the “spheres of 
interest” and “military occupations” in the Far East, important 
as they may be in practice, have a basis in law which constitutes 
them territorial rights, though such interests may acquire legal 
status if long acquiesced in or generally recognized, as in the 
case of the American Monroe Doctrine®® and the British occupa- 
tion of Egypt prior to 1914.®“ 

to alloid adequate ptotcction to the lives and property of the nationals of ilie 
State soiidiiig ttoops.” The Pan American Convention on the rights and duLie,s 
of states, to which the U. S, is a party, goes further in declailng that “no state 
has the right to intervene in the internal or external affairs of another.” (U. S. 
Treaty Series, No. 881, Art. 8.) 

Lytton Commission Report, p. 53. 

China contended: "The proposition surely stands self-evident that, if a 
nation asserts a right to maintain troops, or guards, or police, or to erect and 
operate systems of communication upon the soil of another State, whose sov- 
ereignty and independence and territorial and administrative integrity it has 
just solemnly alErmed and obligated ilsell to respect, upon that State would lie 
a heavy burden of proof to justify so grievous an infringement of the rights of 
exclusive territorial jurisdiction which international law as well as a general 
sense of international comity and justice, recognize as attaching to the status of 
sovereignty and independence.” Willoughby, op. cit., Vol. 2, p. 857. Japan in- 
sisted on treaty rights in regard to Ure South Manchuria Railway guards hut pro- 
fessed willingness to witlidraw them when China police could assume protection. 
It emphasized the practical utility of consular police in connection with extra- 
territorial jurisdiction over Japanese and “protection for the Chinese communi- 
ties which at present their own organization fails to provide.” (Willoughby, 
op. cit., Vol. 2, pp. 859, 863.) 

Resolution No. 6, Malloy, Treaties of the United States, Vol. 3, p. 3133; 
Willoughby, op. cit., Vol. 2, pp. 856ft. 

This was given some general recognition in the wide acceptance of the 
American reservation to The Hague Convention on Pacific Settlement of the 
1899 and 1907 Conferences, and Art. 21 of the League of Nations Covenant. 

This occupation, which began in 1882, was generally acquiesced in after the 
French acceptance of it in connection with the Anglo-French entente of 1903. 
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Spheres of interest. A sphere of interest refers to a territory 
within a recognized state, or a region including one or more 
recognized states within which another state claims special 
privileges, usually of an economic, though sometimes of a 
political character. It differs from a sphere of influence in that 
the latter usually refers to an area not claimed by any recognized 
state, but which a state, not yet ready to assume the responsi- 
bilities of annexation, claims a prior opportunity to annex by 
occupation.®'^ 

Spheres of interest have been claimed in Siam and in China. 
The Siamese spheres of Great Britain and France were desig- 
nated “spheres of influence,” and perhaps that term more accu- 
rately indicates their nature than the term “spheres of interest.” 
They rested on an Anglo-French agreement in 1896, modified 
in 1907, renouncing military or economic penetration in the 
central area of Siam and recognizing each other’s respective 
spheres of influence in the remaining areas of Siam adjoining 
their territories.®® These spheres for the most part became pro- 
tectorates of the country claiming them and were thus perma- 
nently separated from Siam.®® 

Spheres pf interest, usually implying non-alienation by the 
sovereign (except perhaps to the holder of the splrere), and 
special (sometimes exclusive) privileges of economic, partic- 
ularly of railroad, development have been claimed in China by 
virtue of (1) agreements between two states other than China 
by which one renounced interest in the other’s sphere,*® or (2) 
recognized the other’s special interest in that sphere;** (3) by 

®'For various definitions see Willoughby, op. cit., Vol. 1, pp. 132, 351. 

®8MacMurray, op. cit., Vol. 1, p. 54. 

°° See Franco-Siamese Treaties oC Feb. 14, 1904, and March 1907, and Anglo- 
Siamese treaty of March 10, 1909. Morse and MacNair, op. cit., pp. 541-4. 

^ As in the Anglo-German agreement of April 20, 1898, and the Anglo-Russian 
agreement of April 28, 1899. MacMurray, op. cit., Vol. 1, pp. 152, 204. See also 
C. Walter Young, Japan’s Spectal Position in Manchuria, p. 58, and various Russo- 
Japanese secret treaties from 1907 to 1916. Ibid., pp. 73ff. The "spheres of influ- 
ence or interest" which the United States had referred to in the Hay notes of 1899 
were based on such agreements. The object of the notes was to assure "the open 
door" in such spheres. MacMurray, op. cit., Vol. 1, pp. 223ff. 

Such provisions were in some of the Russo-Japanese treaties referred to above. 
See also Lansing-Ishii agreement of November 2. 1917, between Japan and the 
United States, in which the latter recognized "that territorial propinquity creates 
special relations between countries, and consequently, the Government of the 
United States recognizes that Japan has special interests in China, particularly in 
the part to which her possessions are contiguous." Willoughby, op. cit., Vol. 1, p. 
361; and Q. Wright, "Territorial Propinquity," Am. Journ. Int. Law, July 1918, 
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virlue of an agreement or declaration by which China promised 
another state not to cede jurisdiction or concessions in the 
latter’s sphere;^^ (4) by virtue of the possession by a state or its 
nationals of a body of economic or other rights in an area;^® 
(5) by virtue of a unilateral declaration presumably acquiesced 
in or recognized, asserting a superior interest in an area or 
regiond* 

The claims to spheres of interest in China might have de- 
veloped into claims to annexation in 1900 had it not been for 
the general agreement to respect the territorial integrity of 
China before the Boxer Protocol negotiations^'’ These claims 
have tended to an impairment of the territorial integrity of 
China since, especially in the Japanese invasions of Manchuria 
and North China. China and the United States have never rec- 
ognized that legal implications beyond the express terms of 
treaties or concessions could be drawn from the assertion of 
such spheres, or that treaties could impair the legal rights of 
states not parties thereto.’^'’ 

Vol. 12, pp. 5191T. This agieeinent was canceled on Apx'il li, 1923. Willoughby, 
Vol. 1. p. 401. 

<*2 As in the non-alienation declarations oC 1897 and 1898 by xvhich China 
respectively pledged Great Britain, France and Japan that she would not alienate 
the Yangtze region, Hainan, the area bordering Tonkin and Fukien. MacMurray, 
op. cit,, Vol. 1, pp. 98, 104, 123, 126; Willoughby, op. cil,, Vol. 1, p. 137. 

This has been an important element in Japan's claim to a sphere in Man- 
churia. (See Willoughby, op. cit., Vol. 1, pp. 135-6.) As indicated in the following 
Japanese declaration in 1911: "Japan posse.s.ses in the region o[ .southern Man- 
churia special rights and interests, and while she is fully prepared in the future 
as in the past to respect the right of others, she is unable to view vvith indiffer- 
ence measures which tend not only to menace those special rights and interests 
but to place her subjects and institutions at a disadvantage as compared with 
the subjects and institutions of any other country." The American position as 
expressed in 1917 by Minister Reinsch was: "while Japan has many specific 
concessions in southern Manchuria her position in that region is to be understood 
as made up of the sum of such specific concessions; in other words, that privi- 
leges could be claimed not by virtue of a so-called 'special position,’ but only 
under some specific grant,” (Young, op. cit., pp. 175, 206.) 

“As in repeated Japanese declarations of a special interest in Manchuria by 
virtue of economic investments {supra, note 43), territorial propinquity {supra, 
note 41), "the right to live," "an economic life-line," strategic necessity, "an 
Asiatic Monroe Doctrine,” etc. See Young, op. cit., pp. 298-371, and his quotation 
of Viscount Ishii’s M^moires, pp. 372ff.; Willoughby, op. cit., Vol. 1, pp. 3601f. 

MacMurray, op. cit., Vol. 1, p. 308: Moore, Digest of International Law, 
Vol. 5, p. 482. 

With the possible exception of the American admission in the Lansing-Ishii 
agreement. Supra, notes 43, 44. See China’s note on this occasion and American 
note on occasion of 21 Demands treaty. Willoughby, op. cit., Vol. 1, pp. 237. 363. 
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At the Washington Conference China stated this position 
with the support of the United States, and soon after the United 
States terminated the Lansing-Ishii agreement which had been 
made with Japan in 191 Great Britain renounced spheres 
of interest in China at this time,^® and the Nine Power Treaty 
provided, in addition to the general provisions assuring respect 
for the sovereignty, independence, territorial and administra- 
tive integrity of China, that: 

the contracting powers, other than China, agree to refrain from taking 
advantage of conditions in China in order to seek special rights or privi- 
leges which would abridge the rights of subjects or citizens of friendly 
states, and from countenancing action inimical to the security of sucli states. 

That they will not seek, nor support tlieir respective nationals in seeking 
(a) any arrangement which might purport to establish in favor of their 
interests any general superiority of rights with respect to commercial or 
economic development in any designated region of China; (b) any sucli 
monopoly or preference as would deprive the nationals of any other power 
of the right of undertaking any legitimate trade or industry in China, or 
of participating with die Chinese government, or with any local authority, 
in any category of public enterprise, or which by reason of its scope, dura- 
tion, or geographical extent is calculated to frustrate the practical applica- 
tion of the principle of equal opportunity. 

The contracting powers agree not to support any agreements by their 
respective nationals with each other designed to create spheres of influence 
or to provide for the enjoyment of mutually exclusive opportunities in 
designated parts of Chinese territory. 

These provisions were designed to abolish any past or future 
claims to spheres of interest. Japan, according to Willoughby, 
did not accept the last of these provisions “with any great eager- 
ness,”^® and her subsequent behavior has been based on the 
assumption of a sphere of interest in Manchuria, North China, 
Fukien province, and, in fact, by the Amau statement of April 
18, 1934, in the whole of China if not the Far East.®® In this 
respect the de jure and de facto situations are out of harmony. 

Military occupations. Jurisdictional extensions discussed 
under the head of military administration refer to military 
rights to which one state is entitled in the territory of another 
by treaty or other instrument of international law, and are to 
be distinguished from military occupations of territory based 

Supra, note 41 and Chapter I, note 23. 

Willoughby, op. at., Vol. 1, pp. 355. 

48 Op. cit., p. 357. 

■■oAkagi, op. cit., pp. 538fl. See C. C. Hyde, Am. Journ. Int. Law, July 1934. 
Vol. 28, pp. 431ff. 
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solely upon superior force. The latter, like the spheres of inter- 
est in China today, is a de facto rather than a de ]ure situation, 
but military occupation is regulated by international law 
whether it occurs in the course of war or of hostilities short 
of war. 

The second Hague Convention of 1899 on the laws and 
customs of war to which both China and Japan are parties 
(China is not a party to the fourth convention of 1907 which, 
however, is almost identical in these articles) provides: 

Article 42. Territory is considered occupied when it is actually placed 
under the authority of the hostile army. The occupation extends only to 
the territory where such authority has been established and is in a position 
to assert itself. 

Article 43. The authority of the legitimate power having actually passed 
into the hands of the occupant, the latter shall take all steps in its power 
to re-establish and insure, as far as possible, public order and safety, while 
respecting, unless absolutely prevented, the laws in force in the country. 

Article 44. Any compulsion of the population of occupied territory to 
take part in military operations against its own country is prohibited. 

Article 45. Any pressure on the population of occupied territory to take 
the oath to the hostile power is prohibited. 

Succeeding articles provide for the protection of family honor 
and rights, private property, religious convictions, and limit the 
occupant’s action in levying taxes, making requisitions and con- 
tributions, imposing penalties, sequestrating or otherwise uti- 
lizing property of various kinds. The occupant acquires no per- 
manent rights in the territory, his prerogative being limited to 
the duration of effective occupation. 

When military invasion or attack, whether or not resulting in 
occupation, has been undertaken in violation of a definite obli- 
gation owed to the state whose territory is occupied, the latter 
seems to have claims for all the damages and losses suffered by 
itself or its population as a result of this occupation.®^ While it is 
not proposed to examine here the alleged justification of Japa- 
nese invasion of Chinese territories in 1931 and since,®^ it may 

Q. Wright, “Responsibility for Losses in Shanghai," Am. Jouin. Int. Law, July 
1932, Vol. 26, pp, 586-90; and infra, Chapter VI, note 42. 

52 See W. W. Wtlloughby, Sino-Japanese Hostilities and the League of Nations, 
Baltimore, 1935, Chaps, 21-5; Q. Wright, "The Manchurian Crisis,” Am. Pol. Sci. 
Rev., Eeb. 1932, Vol. 26, pp. 45-76; J. Shinobu, International Law in the Shanghai 
Conflict, Tokyo, 1933, Chaps. 1, 2; Sliuhsi Hsu, The North China Problem, Shang- 
hai, 1937; How the Far Eastern War Was Begun, Shanghai, 1938; The War Con- 
duct of the Japanese, Shanghai, 1938; Japan and Shanghai, Shanghai, 1938; E. S. 
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be noted that the League of Nations and the United States in 
1932 and again in 1937 declared these justifications were inade- 
quate and that Japan had violated obligations under the Pact 
of Paris, and, prior to her withdrawal from the League in 1935, 
under the Covenant.^® Thus the above-stated principle seems 
applicable to the Japanese bombardments, invasions, and occu- 
pations in Manchuria and other parts of China. 

Rubinow, "Sino-Japanese Warfare and the League of Nations," Geneva Studies, 
Vol. 9, No. 3, May 1938; Mousheng Hsitien Lin, International Law and the Un- 
declared War, China Institute in America, N. Y., 1937; Foreign Affairs Association 
of Japan, How the North China Affair Arose, Tokyo, 1937; Japanese Chamber of 
Commerce of New York, The Sino-Japanese Crisis, 1937. 

68 Infra, Chap. VI, note 59. Statement by Acting Secretary Sumner Welles, April 
23, 1938, Dept, of State Press Releases, April 30, 1938, p. 511; Q. Wright, “The 
Denunciation of Treaty Violators," Am. Joum, Int. Law, July 1938, Vol. 32, pp. 
526fi. 



CHAPTER VI 


LEGAL RELATIONS IN THE FAR EAST 

The legal relations involved in the conflict in the Far East 
are primarily those between China and Japan, secondarily those 
of each of these states with the other members of the Family of 
Nations with territory in the Far East, and to a lesser degree the 
relations of China and Japan to the remaining members of the 
Family of Nations. 

1. Customary, legislative and contractual relations. These 
legal relations are defined by (1) rules of general international 
law which hind equally all members of the Family of Nations, 
(2) multipartite conventions which bind only those states which 
have ratified them, and (3) bipartite conventions which bind 
only the two parties. 

Text writers have often asserted that the members of the 
Family of Nations have a legal interest in the observance of 
general international law by each one of them,^ and occasions 
can be cited where a state has protested against an illegal act of 

1 "It no association of men can be maintained without law, as Aristotle showed 
by his remarkable illustration drawn Irom brigands, surely also that association 
which binds together the human race, or binds many nations together, has need 
o£ law. . . . Aristotle takes shaiply to task those who, while unwilling to allow 
any one to exercise authority over themselves except in accordance with law, yet 
are quite indifferent as to whether foreigneis are treated according to law or 
not. . . . Truly it is more honorable to avenge the wrongs o£ others rather than 
one’s own, in the degree that in the case of one’s own wrongs it is more to be 
feared that through a sense of personal suffering one may exceed the proper limit 
or at least piejiidice his mind. . . . Victoria, Vazquez, Azor, Molina and others, 
in justification of war seem to demand that he who undertakes it should have 
suffered an injury either in his person or his state, or that he should have juris- 
diction over him who is attacked. For they daim that the power of punishing is 
the proper effect of civil jurisdiction, while we hold that it also is derived from 
the law of nature.” Hugo Grotius, De Jure Belli ac Pads, Carnegie Ed., 1925, 
Prolog, sec. 23, II, c. 20, sec. 40, par. 1, 4. Sec also c. 25, sec, G. “The existence of a 
right to oppose acts contrary to law and to use force for that purpose when 
infractions are sufficiently serious, is a necessary condition of the existence of 
an efficient international law." W. E. Hall, International Law, 'Sec. 92. See also 
Vattd, Droit des Gens, Prelim., sec. 22; Creasy, First Platform of International 
Law, London, 1876, p. 44; Amos, Jurisprudence, 1872, pp- 411, 456; Hyde, Inter- 
national Law, Vol. 1, pp. 119-28; IVestlake, International Law, Vol. 1, pp. 318, 320; 
Wright, “The Outlawry of War," Am. Joum. Int. Law, Jan. 1925, Vol. 19, p. 92. 

8.3 



84 


IJ2GAL PROBLEMS 


another state which did not directly affect its material interests 
on the ground of general concern in the observance of law.^ 
Such occasions, however, are rare. In general, states follow the 
practice of manifesting concern at the violations of general in- 
ternational law only when their own material interests are 
affected. This principle was pointed out by Elihu Root in an 
address in 1915.^ 

Up to this time breaches of international law have been treated as we 
treat wrongs under civil procedure, as if they concerned nobody except 
the particular nation upon which the injury was inflicted and the nation 
inflicting it. There has been no general recognition of the right of other 
nations to object. There has been much international discussion of what 
the rules of law ought to be and the irnportance of observing them in the 
abstract, and there have been frequent interferences by third parties as a 
matter of policy upon the ground that a specific, consequential injury to 
them might result from the breach, but, in general, states not directly 
affected by the particular injury complained o£ have not been deemed 
to have any right to be heard about it. It is only as disinterested mediators 
in the quarrels of others or as rendering good offices to others that they 
have been accustomed to speak at all. 

With respect to bipartite treaties, this rule is more definitely 
recognized than in the case of general international law. One 
party to a treaty can, of course, protest if the other violates the 
treaty, because such a violation would always constitute a legal 
injury. But a third state, unless it has expressly related itself to 
such a treaty as an adherent or guarantor, is not entitled to pro- 
test or to take other action to compel parties to the treaty to 
observe it."* 

® Germany, Austria and France protested against the seizure of the British ship 
Trent by an American war vessel in 1862 although these states were not directly 
injured. (Bernard, Neutrality of Great Sritain during the American Civil War, 
London, i870, pp. 196ff.) The United States protested against deportation of civil- 
ians from Belgium by Germany in 1916. (Garner, International Law and the 
World War, Vol. 1, p. 177.) The United States protested against the indiscriminate 
bombardment of civilians in the Far Eastern and Spanish hostilities on Sept. 22 
and 28, 1937, and on June 3, 1938. (See (^. Wright, “The Denunciation of Treaty 
Violators,” Am. Journal Int. Law, July 1938, Vol. 32, p. 530.) 

®Proc. Am. Society of International Law, 1915. 

*"A treaty only creates law as between the states which are parties to it; in case 
of doubt no rights can be deduced from it in favor of third states.” German 
Interests in Upper Silesia, Per. Ct. Int. Justice, Ser. A, No. 7, pp. 29lf. Hyde 
remarks that even a guarantor intervening to preserve a treaty can be justified 
"not by reason of the treaty, but on account of the illegal character of the conduct 
which it is sought to check." (International Law, Vol. 1, p. 120.) A treaty intended 
to establish a general rule or status may be so generally recognized at to “con- 
stitute an international settlement" which all states have a legal interest in main- 
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With respect to multipartite treaties, however, there is a dif- 
ferent situation. The general rule that a treaty cannot burden or 
benefit third parties applies to multipartite as well as to bipartite 
treaties,® but the violation of a multipartite treaty usually in- 
jures all the parties legally, even though it does not injure all of 
them materially. Multipartite treaties are of two kinds, multi- 
partite legislative treaties, sometimes referred to as multipartite 
and multilateral, in which all the parties agree to observe a com- 
mon text in their relations to each other, and multipartite 
political treaties, sometimes called multipartite but bilateral, 
in which a group of states of the one part engages itself to 
a single state or a group of the other part.® The latter type has 
been common in the history of China, where frequently a 
group of Western powers has joined together to induce or com- 
pel China to assume certain obligations, frequently derogatory 
to her territorial sovereignty and in the interests of the group. 
The peace treaties ending the Great War were also of this type. 
The victorious allied and associated powers made treaties as a 
group with each of the defeated central powers.'’^ While in such 
treaties most of the obligations usually fall upon a single state 
of the second part, they normally contain some clauses which 
impose reciprocal obligations on the group of the first part. 
They may also contain provisions which bind all the parties 
equally. The Nine Power Treaty of the Washington Conference, 
though drawn in the form of a legislative multipartite treaty, has 
clauses of all these types. Thus Articles III, V and VI bind China 
of the one part and the parties “other than China” of the other 
part; Article I binds the “contracting powers other than China” 
in their relations inter se; while Articles II, IV and VII bind all 
the parties equally. 

In the legislative multipartite treaty every party is recognized 
to have a legal interest in the observance of the entire treaty 
by each of the other parties. Thus a violation of such a treaty is 

taining. (See Q. Wright, “Conflicts between International Law and Treaties,” Am. 
Journ. Int. Law, 1917, Vol. 11, p. 673.) On the subject generally, see Draft 
Convention on Treaties, Art. 18, and commentary. Research in International Law, 
Am. Journ. Int. Law, Supp.,,193J, Vol. 29, pp. 918lf. 

'Though there may he a stronger presumption that such a treaty has created 
“an international settlement” of interest to all states. {Ibid., p. 923; A. D. 
McNair, “The Function and Differing Legal Character of Treaties,” J3r. Year Book 
of Int. Law, 1930, pp. 113, 114.) 

® Hudson, International Legislation, Vol. I, Introduction, pp. xvi-xvii. 

I Ibid 
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a legal injury to each party and entitles it to protest or to invoke 
any procedure which may be provided by the treaty or by other 
international instruments running between it and the violating 
state.® In the political multipartite treaty the same is usually 
true of certain articles, those which in terms bind all equally, 
and others which may be particularly specified as matters of 
superior interest.® 

The general right of protest, in the event of violation of a 
multipartite treaty, does not imply a general obligation to 
protest or to take other sanctioning measures. No such obliga- 
tion exists unless explicitly accepted in the treaty itself or in 
some other treaty, although even in the absence of such provi- 
sion, ordinarily known as a guaranty, a multipartite treaty may 
envisage co-operation in its enforcement among all the parties. 
The spirit of a treaty as distinguished from its explicit obliga- 
tions is, however, difficult to ascertain and lies in the realm of 
international policy rather than of international law. Srtch a 
spirit would clearly be different in a political multipartite treaty 
envisaging collective action by a gi'oup of states against a single 
state and in a legislative multipartite treaty envisaging collec- 
tive action by all the parties to prevent or remedy a violation 
by any one of their number. The ambiguity of the Nine Power 
Treaty on this point may account in part for the failure of its 
spirit of co-operation to function in all cases where its viola- 
tion was alleged. 

Provisions of multipartite treaties, particularly those of po- 
litical importance which have been specified as of general inter- 
est, among the European states have been referred to as con- 
stituting "the public law of Europe.”^® Such treaties among the 
American states have been referred to as constituting "Amer- 
ican international law.”^i Similarly, the general treaties such as 

^Ibid., citing A. Rapisardi-Mirabelli, “Thiioiie g(iniSrale de I’union Interna- 
tionale, ” Acad^mie de droit Internationale, Recueil des cours, 1915, Vol. 7, pp. 
348fl.; and A. Verdross, Die Verfassung der Vdlkerrechtsgemeinschaft, Vienna, 
1926, p. 48. See also Q. Wright, "The Meaning o£ the Pact of Paris," Am. Joum. 
Int. Law, Jan. 1933, Vol. 27, p, 40; Hunter Miller, The Peace Pact of Paris, N. Y. 
1928, pp. 127-8, 

® The General Act of the Congress of Vienna (Preamble) described certain pro- 
visions of the treaties concluded at the Congress and attached to it as annexes 
to be of "superior and permanent interest.” See H. J. Tobin, The Termination 
of Multipartite Treaties, N. Y., 1933, p. 11. The treaty of Paris of 1866 (Art. VII) 
admitted Turkey to "the public law and concert of Europe.” Ibid., p. 219. 

“Tobin, op. cit., pp. 137-44; A. D, McNair, op. cit., p. 113, 

Alvarer, Le Droit International Amiricain, Paris, 1910; Oppenheim, Interna- 
tional Law, 5th ed„ pp. 47ff. 
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those of the Washington Conference dealing with Far Eastern 
interests might be referred to as constituting the public law of 
the Far East, and certain treaties which have been ratified by 
states in all sections of the world, dealing with matters of gen- 
eral interest, might be considered to constitute the public law 
of the world. Of these the Pact of Paris, the League of Nations 
Covenant, the Statute of the Permanent Court of International 
Justice, the Constitution of the International Labor Organiza- 
tion and the First Hague Convention are the most important, 
though there are many others dealing with problems of com- 
munication and transport, legal, scientific and commercial stand- 
ards, health, and social reform.^® 

In the address already referred to Elihu Root pointed out 
thatd® 


International laws violated with impunity must soon cease to exist, and 
every state has a direct interest in preventing those violations which, i£ 
permitted to continue, would destroy tlie law. Wherever in the world the 
laws which should protect the independence of nations, the inviolability o£ 
their territory, the lives and property o£ their citizens, are violated, all 
other nations have a right to protest against the breakdown o£ the law. 
Such a protest would not be an interference with the quarrels o£ others. 
It would bo an assertion o£ the protesting nation's own right against the 
injury done to it by the destruction ol the law, upon which it relics for 
its peace and security. 

The acceptance of this doctrine, which Root thought would 
be a change in theory in 1915, has now been in some measure 
effected through the incorporation of principles of the type to 
which he referred in multipartite treaties, in the observance 
of which all states are recognized as having a legal interest. 

These multipartite treaties, including both general treaties 
ratified by states all over the world and regional treaties confined 
to states with Far Eastern interests, have a peculiar importance 
in defining the legal situation in the Far East. Their considera- 
tion will be supplemented by reference to general rules of inter- 
national law and to bilateral treaties binding states of the 
Far East. 

General rules of international law — though not ordinarily 
sanctioned by a duty or even by a right of states, not directly 
affected by a particular violation, to assume responsibility for 

12 McNair, op. cit., p. 112. A risiimi of the general and regional treaties of im- 
portance in the Far East is given by the author in Diplomatic Machinery in the 
Pacific Area, Inst. Pac. Rel. 19.?6, pp. 14-25. 

i®Proc. Am. Sac. Int. Law, 1915. 
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daeir enforcement — must be resorted to for determining the 
validity, meaning and application of treaties both general and 
particular. Only by reference to a system of concepts estab- 
lished by general practice and consent can the existence and the 
scope of any legal claim, whether based upon written instru- 
ments or custom, be demonstrated. General international law 
is such a system of concepts, defining the legal nature of the 
Family of Nations, of its members and of their relations. Resort 
to it is indispensable for the interpretation and application of 
formal international instruments.^^ 

General international law, therefore, performs the function 
in the Family of Nations that the common law performs in the 
United States. Pursuing the analogy, general international con- 
ventions resemble the constitution and statutes of the United 
States, and regional international conventions resemble the 
constitutions and statutes of the states, with the difference that, 
because of the international law principle that no state is bound 
to a treaty without its consent and the fact that few of these 
conventions have been ratified by all states to which they are 
open, few are in fact uniformly applicable throughout the area 
for which they are designed. 

Similarly, bilateral treaties resemble contracts, deeds, cove- 
nants and other instruments of agreement and title by which in- 
dividuals acquire rights and duties. While a state subject to in- 
ternational law and an individual subject to the municipal law 
of the United States are different entities with different interests 
and capacities, they are alike in being members of a larger com- 
munity and in being subjects of law expressed, in both cases, 
by a universal body of accepted concepts, by general and re- 
gional written instruments indicative of the will of the com- 
munity or its local sub-divisions, and by instruments accepted 
by two or a few parties regulating their particular interests, 
establishing or transferring their rights.^® 

2. Principles of general international law. Under general in- 
ternational law it is assumed that sovereign states are the normal 
members of the Family of Nations and the normal subjects of 

Q. Wright, Mandates, p. 313. An examination of the draft convention on the 
law of treaties {Am. Joum. Int. Laxv, Supp., 1935, Vol, 29, pp. 65711.) discloses 
the importance of general principles of international law in dealing with every 
aspect of treaty validity, interpretation, application and termination. 

On the numerous distinct functions performed by treaties see McNair, op. cit., 
pp. lOOff. 
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internaLional law, that the major interest of a state is the se- 
curity of its status, its domain, its nationals and its jurisdiction, 
and that each state will respect these interests of others on the 
assumption of reciprocity. 

C Status consists in the body of legal powers entitling a state to 
enter into international relations, to make treaties and to resort 
to accepted international procedures for defending its rights 
on the basis of equality with other states, "^It is not to be as- 
sumed that a state will willingly reduce its status; consequently 
treaties should be construed if possible to avoid such a result.^'* 
But, on the other hand, it is assumed that states, having com- 
mitted themselves by exercise of their sovereignty in making 
treaties or submitting disputes to adjudication, will observe in 
good faith the terms of the treaty or the award. Pacta sunt 
servanda.^’’ The principle that treaties cease to be valid when 
essential conditions which moved the parties to enter into them 
have changed (rebus sic stantibus) will be considered later. 

Domain or territor y consists in the space occupied by land, 
water and air which a state has acquired by means recognized 
by international law, within which it is presumed to have ex- 
clusive jurisdiction and which it is presumed competent to 
dispose of at will. While states may grant to others jurisdiction 
within their territory for general or particular jDurposes, there 
is a presumption against such a grant, and such treaty provisions 
should be narrowly construed.^® The high seas beyond the three- 
mile limit are not normally susceptible of becoming the domain 
of any state. Consequently tltere is a presumption against the 
validity of claims to domain in such seas, in the land under them 
or in the air above them.^® 

Nationals, in the sense of international law, consist of the 
persons over whom a state*' has acquired allegiance in accord 
with provisions of its municipal law consistent with interna- 
tional law, for whom it is entitled to legislate and whom it is 
entitled to protect even when they are residing abroad. While 

Wimbledon Case, Per. Ct. Int. Justice, Ser. A., No. 1, p. 24. This and other 
statements of international tribunals supporting this rule are quoted in “Draft 
Convention on Treaties,” op. cit., pp. 941-2. See also Willoughby, Foreign Rights 
and Interests in China, Vol. 1, pp. 33-4. 

1^ Ibid., Art. 20 and Commentary, pp. 977ff. 

18 See award, North Atlantic Fisheries Arbitration, Scott, Hague Court Reports, 
p, 160; Q. Wright, Mandates, p. 489. 

19 "DraEt Convention on Territorial Waters,” especially Arts. 4, 12, 20, Am. 
Journ. Int, Law, Spec. Supp., 1929, pp. 24311. 
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international law formerly presumed the permanence of an 
individual’s allegiance or nationality, this is no longer true. 
International law now presumes that an individual can change 
his allegiance by voluntary naturalization in the state where he 
resides.^® 

Jurisdiction consists in the capacity of a state to constitute a 
government and to make, apply and enforce municipal law. A 
state is presumed to enjoy this right within its domain and 
with respect to its nationals insofar as this can be done by acts 
not within the domain of another state. Even within the domain 
of other states, however, jurisdiction exists over diplomatic 
officials and public forces legally entitled to be there, and it also 
exists over ships flying the national flag on the high seas.^^ 

Freedom iii tire ^xerdse of Jurisdic tion within i ts territory 
and over its nationals is often spoken of as a. state's independ- 
ence . to be distinguishe d from i ts sover eignty which refe rs t o its 
capacity to enter into relations wi th other s t ates on an e_qual 
basis,' andlts 'domain op^territo r y” wh ich refers to its legal title 
to~^n’”a'rea irrespective of the q^ualificatipns_pf.,its.jurisjiiction 
■vmhin that area. ■ 

■Uffiiie general international law does not oblige states to sub- 
mit their disputes to any form of international adjudication, it 
recognizes that disputes arising from divergent interpretations 
of international law or treaty are "international disputes,” to be 
distinguished from domestic disputes, the solution of which in- 
ternational law leaves to a particular state’s jurisdiction.®^ Inter- 
national disputes, differing from domestic disputes, are always 
appropriate subjects for formal, diplomatic action and, accord- 
ing to international law, such procedure must always be at- 
tempted before resort to reprisals or to the ultima ratio of war.®® 
While in the absence of a treaty the latter is permitted and, 
when instituted, permits the use of regulated force in com- 
pelling the submission of the enemy, the conduct of hostilities 
by a belligerent in relations both with its enemy and with neu- 
trals is regulated by international law.®^ The de facto results of 
j violence do not in themselves change rights or law, though 

20 "Draft Convention on Nationality,” especially Art, 13, ibid., pp. 1311. 

2iOppenheim, International Lata, 5th ed.. Vol. I, pp. ?65ff. 

22 Q. Wright, The Control of American Foreign Relations, pp. 209-15. 

2s Oppenheim, op. cit., Vol. 2, pp. 6, 122; Naulilao Case, Annual Digest, 1927-28, 
Case No. 360. 

** Oppenheim, op. cit., Vol. 2, pp. 17111. 
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apart from the obligations of anti-war treaties, treaties com- 
pelled by war, or general recognition of a de facto situation, may 
do so.^® 

Force short of war may be used for defense in the presence 
of an instant and overxvhelming necessity to prevent an impend- 
ing irreparable injury, or for self-help if peaceful remedies for 
injuries resulting from illegal behavior have been first attempted 
and if the measures of reprisal undertaken are not in excess of 
the injury received.^® These principles of general international 
law in regard to resort to violence have been very greatly modi- 
fied by the wide acceptance of general treaties since the World 
War.®'^ 

International law specifies the procedures by urhich states 
may acquire and lose rights. In general it accepts agreement, pre- 
scription and general recognition as processes by which rights 
may be transferred, and supports the general principle of law 
that an illegal act cannot be a source of right.^® The wide accept- 
ance of obligations not to resort to hostilities has given a broader 
application to this principle. Insofar as a change in the de facto 
situation is brought about by illegal violence, no legal change 
can flow from the situation except insofar as recognized or 
acquiesced in for a long time by all the states whose rights have 
been violated. 

Q. Wright, "The Stimson Note of January 7, 1932,” Am. Journ. Int. Law, 
April 1932, Vol. 26, pp- 349(1. 

Q. Wright, "The Outlawry o£ War,” Am. Journal Int. Law, Jan. 1925, Vol. 19, 
pp. 8911. 

Q. Wiight, "The Meaning of the Pact of Paris,” Am. Journ. Int. Law, Jan. 
1933, Vol. 27, pp. 3911. See also discussion of legal consequences of military occu- 
pation, war and aggression. Chap. V, section 4. 

In the writer's opinion the maxim "Ex injuria jus non oritur" is generally 
qualified by the proposition that the exercise of clear legal powers may establish 
rights, even though those potvers are exercised in breach of a legal duty. (See J. W. 
Salmond, Jurisprudence, London, 1902, p. 234; and Q. Wright, "The Stimson 
Note,” Am. Journ. Int. Law, April 1932, Vol. 26, p. 345.) This exception, however, 
is not applicable with respect to acts of international violence because such acts 
do not constitute legal potveis, the exercise of which might transfer rights under 
international law. Thus Charles Cheney Hyde has indicated that military occupa- 
tion alone cannot give the occupant title to territory: "It is not believed that 
conquest indicates a mode by which a right of sovereignty comes into being, or by 
virtue of which an existing one is transferred. Although the victor may be able 
to bring about a transfer of rights of sovereignty by some appropriate action, the 
bare possession of such power does not suffice to effect a change. . . . The com- 
mon method of so doing is by compelling a transfer embodied in an appropriate 
treaty.” {International Law, Boston, 1922, Vol. 1, pp. 176-6. See also George 
Grafton Wilson, International Law, 2nd ed., St. Paul, 1927, p. 240.) 
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War was formerly regarded as a legitimate procedure for 
changing rights; while this view receded during the nineteenth 
century, war continued to be regarded as an abnormal condition 
during which both belligerents and neutrals had exceptional 
rights and duties.^® With this elaboration of the legal conse- 
quences of war, international law developed the distinction 
between war in the legal sense and hostilities short of war or war 
in the material sense.®“ During the twentieth century most states 
accepted legal obligations not to resort to war, or, in some cases, 
not to use armed force for the solution of international contro- 
versies.®! As a consequence, states, while continuing to resort to 
the use of armed force, have been reluctant to acknowledge that 
they are resorting to ward® Definition of the circumstances in 
which the rules of war and neutrality are applicable, and deter- 
mination of the rules applicable to hostilities which are not war 
in the legal sense, have therefore acquired increased importance.®® 

Q. Wright, "Changes in the Conception of War," Am. Journ. Int. Law, Oct. 
1924, Vol, 18, pp. 755-63. 

®®The Price Cases, Nelson, J., dissenting, 2 Black, 635; The Three Friends, 166 
U, S. 1, 1897; Q, Wright, op. cit., p. 761. 

Q. Wright, “The Outlawry of War,” Am. Journ. Int. Law, Jan. 1925, Vol. 19, 
pp. 83-9; "The Meaning of the Pact of Paris," ibid., Jan. 1933, Vol. 27, pp. 50-6; 
Harvard Research in International Law, “Draft Convention on Rights and Duties 
of States in Case of Aggression." Supp. Am. Journ. Int. Law, Oct. 1939. This 
publication, pp. 27[f., quotes such obligations in 13 multipartite and about 150 
bipartite treaties, of which only 25, all bipartite treaties between Latin-American 
states, were prior to the 20 th Century. 

There appear to have been no formal declarations of war or ultimatums, 
except that of Paraguay against Bolivia on May 10, 1933. from the close of the 
World War to the Declarations by Great Britain and France against Germany on 
September 3, 1939. though large-scale hostilities had occuned in Manchuria, 
1931; Ethiopia, 1935; Spain, 1936; and China, 1937, as well as in the Chaco, and 
there had been numerous lesser hostilities. 

See Q. Wright, "Changes in the Conception of War." Am. Journ. Int. Law, 
1924, Vol. 18, pp. 758-60; "Neutral Rights following the Pact of Paris," Proc. Am. 
Soc. Int. Law, 1930, pp. 79ff.; "When does War Exist?" Am. Journ. Int. Law, 
April 1932, Vol. 26, pp. 3621f.; "The Meaning of the Pact of Paris," ibid., Jan. 
1933, Vol. 27, pp. 5711., • ''Comments," Proc. Am. Soc. Int. Law, 1938, pp. 122. 146, 
150, 191; A. D. McNair, “The Legal Meaning of War," Transactions of the Grotius 
Society, London, 1925; Clyde Eagleton, “The Attempt to Define Aggression," 
International Conciliation, Nov. 1930, No. 264; "The Attempt to Define War," 
ibid., June 1933, No. 291; “Responsibility for Damages to Persons and Property 
of Aliens in Undeclared War," Proc. Am. Soc. Int. Law, 1938, pp. 127ff.; J. L. 
Brierly, “International Law and Resort to Armed Force,” Cambridge Law Jour- 
nal, 1932, Vol. 4, pp. SOSlf.; Philip Jessup, “The Birth, Death and Reincarnation 
of Neutrality," Am. Journ. Int. Law, 1932, Vol. 26, pp. 789if.: E. M. Borchard, 
"War" and “Peace,” ibid., Jan. 1933, Vol, 27, pp. ll4fE.; Sir John Fischer Williams, 
"The Covenant and War," Cambridge Law Journal, 1933, Vol. S, pp. Iff., re- 
printed in Some Aspects of the Covenant of the Leaaue of Nations, Oxford, 1934, 
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Whether the use of armed force by a state constitutes war in 
the legal sense depends, not upon the magnitude of hostilities, 
nor even upon the manifestation of an intention to make war by 
declaration, ultimatum or other overt act by one or more of the 
participants,®^ but upon the general recognition of the situation 
as war by third states. Prior to the general acceptance of obliga- 
tions not to resort to hostilities, every state had the power to 
create a state of war by publicly manifesting its intention to do 
so. This is still true if no such obligation is applicable, but in 
view of the almost universal ratification of the Pact of Paris, such 
circumstances are rare. 

War is the legal condition which equally permits two or more 
hostile groups to contend by regulated violence.®® If hostilities 
are resorted to contrary to obligations owed to other states, such 
other states are free to discriminate against the state, technically 
known as the aggressor, found to be responsible for the hos- 
tilities.®® If they do so discriminate, the situation is not war in 
the legal sense because legal equality of the participants is the 
essence of war. Consequently, only if, by proclaiming impartial 
neutrality, they recognize the situation as war does it have that 
status.®’' 

pp. 292fl.; J. Shinobu, International Law in the Shanghai Conflict, Tokyo, 19SS, 
Chap. 2; H. Lauterpacht, "Resort to War,” Am. Journ. Int. Law, 1934-, Vol. 28, 
pp. 43fE.; H. Briggs, The Law of Nations, Cases, Documents and Notes, N. Y., 
1938, pp, 718-25; G. G. Wilson, "War Declared and the Use of Force,” Proc. Am. 
Soc. Int. Law, 1938, pp. 106fl,; A, E. Hindmarsh, F. E. Dunn, J. Kunz, Lester 
Woolsey et al., “Comments,” ibid., pp. 119if., 140If.; W. W. Willoughby, The Sino- 
Japanese Controversy and the League of Nations, Baltimore, 1935, pp. 54111. 

^'‘By the Third Hague Convention of 1907 "the contracting powers recognize 
that hostilities between themselves must not commence without previous and 
explicit warning, in the form either of a declaration of war, giving reasons, or of 
an ultimatum with conditional declaration of war.” This was generally observed 
during the World War; see Naval War College, International Law Documents, 
1917, and G. G. Wilson, op. cit. 

35 For various definitions of war see Q. Wright, "Changes in the Conception of 
War,” p. 762. The legal conception of war resembles that of the duel, rather than 
of police action, crime or mass violence. 

33 See “Budapest Articles of Interpretation," International Law Association, 
Report of 3Sth Conference, Sept. 1934, p. 66ff.: Harvard Research, "Draft Conven- 
tion on Rights and Duties of States in Case of Aggression;” Sir John Fischer 
Williams, "Recent Interpretations of the Briand-Kellogg Pact," International 
Affairs, May-June 1935, Vol, 14, pp. 346ff: Q. Wright, "The Meaning of the Pact 
of Paris,” cit.; “Present Status of Neutrality,” Am. Journ. Int. Law, July, 1940, 
Vol. 34, p. 407; “The Lend-Lease Act and International Law,” ibid., April, 1941. 

37 Members of the League of Nations are of course legally obliged by Article 16 
not to be impartial if war has been resorted to in breach of Articles 12, 13 or 
15 of the Covenant, thouvh many members of the League have interpreted this 
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While the rules applicable to situations of aggression, insur- 
rection, reprisal, pacification, intervention and other uses of 
armed force not recognized as war are not clearly defined, it 
appears that in all such situations humanitarian rules of war de- 
signed to prevent unnecessary suffering of combatants, and to 
protect prisoners of war, the sick and wounded, non-combatants 
and nationals of third states are applicable.®® 

With respect to confiscations of property, abrogation or sus- 
pension of treaties, occupation of territory, destruction of life 
and property, and other acts affecting pre-existing rights, the 
tendency has been to recognize the applicability of the maxim 
already referred to, that an illegal act cannot be a source of right. 
If the initiation of hostilities is itself illegal, no act contrary to 
normal international law can be legitimatized thereby. Thus the 
state which illegally precipitates hostilities, whether by negli- 
gence or wrongful act, is responsible and bound to compensate 
for all losses resulting therefrom.®® 

If hostilities have not been generally recognized as either war 
or aggression, the state within whose territorial jurisdiction 
losses occur has been held responsible according to the standard 
of due diligence or negligence. Thus it has been held that a 
state is liable for injuries to nationals of third states occurring 
within its territory and resulting from insurrection or its sup- 
pression, provided it could have prevented the injury by the use 
of due diligence.^® If the injury resulted from acts of interven- 
tion or reprisal by another state, the state with territorial juris- 

obligation as permitting neutrality. See DeVisscher, The Stabilization of Europe, 
Chicago, 1924, p. Ill; Wright, "Meaning of the Pact of Paris,” cit.', "Communi- 
cations from Governments in regard to Principles of the Covenant,” 193G (League 
of Nations, Off. Journal, Spec. Supp., No. 154); Report of Special Committee set 
up to Study Application of the Principles of the Covenant (Political, 1938, VII. 1). 

3® Budapest Articles, No. 7: Harvard Researclr, “Draft Convention on Ag- 
gression,” Art. 14; supra, note 36. Clyde Eagleton ("Responsibility for Damages 
to Persons and Property of Aliens in Undeclared War," Proc. Am. Soc. Int. Law, 
1938, pp. 127if.) finds that the tendency of international law (if not of international 
practice), "to relieve individuals and their property from the losses incident to 
war, and to cast the burden upon the State,” applies to all types of hostilities 
"whether formal w.rr, civil rvar or insurgency, or just plain hostilities or fighting.” 

““See supra, note 28. 

*’> Spanish Treaty Claims Commission, Fuller’s Report, 1907, p. 25; 1910, p. 6; 
Harvard Research, "Draft Convention on Responsibility of States for Damage 
Done in their Territory to the Person or Property of Foreigners,” Art. 12, Am. 
Joum. Int. Law Special supp., 1929, pp. 193-4. 
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diction is responsible, if a due observance of its obligations 
would have avoided such reprisals^^ 

If hostilities have been recognized as aggression, the aggressor 
does not acquire rights or relieve itself of duties, while the 
defending state acquires the rights which, if it were a belligerent, 
it would have against an opposing belligerent. Thus the aggres- 
sor is responsible for all the losses and damages sustained by the 
defender or by third states resulting from the acts of its armed 
forces, from confiscations under alleged war powers, or from 
acts of legitimate defense by the defender. The defender, on the 
other hand, is responsible only for losses resulting from the acts 
of its armed forces or other authorities contrary to the law of 
war.^^ 

These general principles and presumptions of international 
law are pertinent to the present inquiry because in the relations 
of Western and Eastern states they have frequently failed of 
application in practice, although, since general recognition of 
the status of Eastern countries as members of the Family of 
Nations, their application in theory has been recognized. The 
principle last stated, in providing the legal basis for the Stimson 
doctrine and the League’s resolutions of March 11, 1932, and 
February 24, 1933, has been considered applicable to recent Far 
Eastern hostilities. From this principle it follows that illegal 
acts of violence in China cannot in themselves bring about a 
legal change in the domain of China,^® nor can they deprive the 
nationals of China or of other states of the right to compensa- 
tion for losses of life and property resulting from such acts.^^ 

An examination of the treaties applicable in the Far East sug- 
gests that by subject matter they can be roughly divided into 
four classes: political treaties, pacific settlement treaties, com- 
mercial treaties and administrative treaties.^® According to the 

Greytown Case, Moore’s Digest of International War, Vol. 6, pp. 926-49. 
Eagleton, Froc. Am. Soc. Int. Law, 1938, p. 136; Harvard Research, "Draft Con- 
vention on Responsibility of States,” Art. 14, loc. ait. 

<2 Harvard Research, "Draft Convention on Aggression,” Arts. 2-8, loc, cit.; 
Q. Wright, “Responsibility for Losses in Shanghai," Am. Journ. Int. Law, July 
1932, Vol. 26, pp. 586ff.; Eagleton, op. cit.; Proc. Am. Soc. Int. Law, 1938, p. 139. 

See Introduction, supra; Q. Wright, "The Legal Foundations of the Stimson 
Doctrine,” Pacific Affairs, Dec. 1935, Vol. 8, p. 439II. 

Supra, note 42, and Chap. 5, sec. 4, supra. 

T. Z. Tyau {The Legal Obligations Arising out of Treaty Relations be- 
tween China and other States, Shanghai, 1917) classifies China’s treaty obligations 
as Political fp. 22), Economic or Commercial (p. 95) and General (p. 168). 
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number of participants, as already indicated, they can be classi- 
fied as bipartite, regional and general. 

3. Political treaties. Political treaties deal with the termina- 
tion of war and hostilities, the status of territories and govern- 
ments, alliances, guaranties and sanctions, armaments and arms 
trade. The territorial situation as established by such treaties in 
the Far East has already been considered. It is to be noted that 
while some of the existing territorial situations originated in 
bipartite treaties of peace such as the Treaties of Nanking 
(1842), Shimonoseki (1895) and Portsmouth (1905), other 
powers usually expressed an interest and often insisted on 
changes before recognizing the situation which the treaty sought 
to establish. Thus Russia, France and Germany intervened to 
prevent China’s cession of the Liaotung peninsula to Japan in 
1895; the powers hesitated to recognize the spheres of interest in 
China claimed on the bases of particular treaties, and this prob- 
lem as well as the special provisions of the Versailles Treaty 
dealing with Shantung were reconsidered at the Washington 
Conference of 1922. Certain treaties establishing status in the 
Far East, such as the Boxer Protocol of 1901 and the Treaties of 
Versailles and Saint-Germain, were multipartite, although not 
in all cases ratified by all of the porvers interested in the Far 
East.*® 

Practice in the Far East supports the general principle of 
international law that a treaty affecting territory or status, and 
therefore normally of interest to a large number of states, cannot 
be regarded as valid unless ratified or recognized by all of the 
states whose legal interests are affected by it. It is this principle 
which gives significance to the statement by the United States 
in 1932, based on its statement in IfilS*'^ and endorsed by the 

"■“The Soviet Government was not invited to sign the Versailles Treaty, China 
declined to sign and the United States declined to ratify it. For parties to Boxer 
Protocol o£ 1901 and "Treaty Powers,” entitled to extraterritoriality in China, see 
infra, note 90. 

*iOn May 13, 1915, during the Sino-Japanese negotiations on the 21 Demands, 
the United States notified China and Japan "that it cannot recognize any agree- 
ment or undertaking which has been entered into or which may be entered 
into between the Governments of China and Japan impairing the Treaty rights 
of the United States and its citizens in China, the political or territorial integrity 
of the Republic of China, or the international policy relative to China commonly 
known as the Open Door Policy.” This was read by Secretary Hughes during dis- 
cussion of the 21 Demands treaty at the Washington Conference. Willoughby, 
Foreign Rights and Interests, Vol. 1, p. 237. A precedent for the territorial aspect 
of the Stimson doctrine may be found in the American note to Japan on May 31, 
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members o£ the League of Nations in 1933,^® that it did not pro- 
pose to recognize any treaty or agreement made by others “which 
may impair the treaty rights of the United States or its citizens 
in China” or “which may be brought about by means contrary 
to the Covenant and obligations of the Pact of Paris.” In the 
absence of general recognition such a treaty would lack one of 
the requirements of validity. 

Treaties of alliance are of significance from the political 
rather than from the legal point of view. The Japanese-Man- 
chukuo alliance of September 15, 1932,^® the Soviet-Mongol 
mutual assistance pact of March 12, 1936,®“ the Soviet-Chinese 
non-aggression pact of August 21, 1937,®’^ and the anti-Com- 
munist pact of November 6, 1937, between Germany, Italy and 
Japan,®® doubtless have political importance, although their legal 
significance may be subject to question. The Soviet-Chinese 
treaty is based upon the Pact of Paris and resembles other non- 
aggression treaties made by the Soviet Union with its neighbors. 
Japan protested Germany’s conclusion of a far-reaching non- 
aggression pact with the U.S.S.R. on August 23, 1939, as incon- 
sistent with the anti-Communist pact, denounced the latter, and 
announced a policy of “splendid isolation.”®® 

The Washington Conference treaties, the League of Nations 

1921, concerning the latter ’s troops in Siberia, stating Qiat "the Government of 
the United States can neither now nor hereafter recognize as valid any claims or 
titles arising out of the present occupation and control, and that it cannot ac- 
quiesce in any action taken by the Government of Japan which might Impair 
existing treaty rights or the political or territorial integrity of Russia." This 
statement was also read during the Washington Conference. "Conference on 
Limitation of Armament," 67th Congress, 2nd Session, Sen. Doc. 126, p. 860. 

See Introduction, supra. 

^^Alcagi, Japan’s Foreign Relations, p. 496; The Manchoukuo Tear Book, 
1934, p. 152. 

China Year Book, 1938, p. 30, where China’s protest and the Soviet reply are 
also printed. 

^tlbid., p. 373. 

Ibid., p. 380. This merely registered Italian accession to the German-Japanese 
agreement of Berlin, November 25, 1936, and led at once to Italian recognition of 
"Manchukuo,” Nov. 29, 1937. 

The German-Soviet pact was concluded for ten years and extended the policy 
of the Rapallo treaty of April 16, 1922, which had been continued and strength- 
ened by the neutrality treaty of April 24, 1926. The latter was originally to last 
five years but was continued Indefinitely by the protocol of June 24, 1931, ratified 
on June 30, 1933, after Hitler had come into power. The Pact of 1939, however, 
appeared to be applicable whether or not the other party engaged in aggression 
against a third power. See Royal Institute of International Affairs, Bulletin of 
International News, August 26, 1939, Vol. 16, pp. 843ff. 
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Covenant and the Pact of Paris contain political provisions of 
importance in the Far East, though their major significance is 
in the procedures they envisage looking toward the elimination 
of violence and the substitution therefor of pacific means of 
settlement. Article I of the Nine Power Treaty of Washington 
and Article X of the League of Nations Covenant, by obliging 
the parties to respect the territorial integrity and political inde- 
pendence of China, undoubtedly give the parties to these treaties 
a legal interest in any modification of the territory or inde- 
pendence of China, and consequently the right to insist that no 
such modification shall acquire validity without their recogni- 
tion. The Nine Power Treaty, in addition, obliges the parties to 
engage in ‘‘full and frank communication” if any one of them 
considers that a situation involving application of these stipula- 
tions arises, and this provision was invoked by Belgium in 
calling the Brussels Conference in November 1937.®^ It also 
seems to imply that none of the parties should assist or permit 
assistance from their territories to acts of a party in violation of 
its obligations under the treaty.®® The League of Nations Cove- 
nant goes even further in obliging the members of the League 
to ‘‘preserve as against external aggression the territorial in- 
tegrity and existing political independence” of China, subject to 
the duty of the Council to ‘‘advise upon the means by which 
this obligation shall be fulfilled.” These three treaties are today 
binding upon the states which have ratified them. 

The Pact of Paris was ratified without important reserva- 
tions®® by all states with Far Eastern interests and it has not been 
contended that it has ceased to be binding. Issues have been 
raised with regard to the meaning and significance of the notes 

“'‘E. S. Rubinow, Sino-Japanese Warfare and the League of Nations, Geneva, 
Research Center, 1938, Vol. 9, No. 3, pp. 66ff. 

®®See remarks of Lewis D. Schwellenbach, U. S. Senator from Washington, 
Congressional Record, Augu.st 2, 1939. 

f“The only reservation among the original signatories was that by Japan which 
declared, "that the phraseology ‘in the names of their respective peoples,’ ap- 
pearing in Article I of the Treaty . . . viewed in the light of the provisions of 
the Imperial Con.stitution, is understood to be inapplicable in so far as Japan 
is concerned." ("Treaty for the Renunciation of War,” U. S. Dept, of State, Pub. 
No. 468, p. 101.) Secretary Kellogg stated that "Interpretations to the miiltilateral 
treaty to renounce war are in no way a part of the pact and cannot be considered 
as reservations. The interpretations will not be deposited with the text of the 
treaty." (David Hunter Miller, The Peace Pact of Paris, N. Y., 1928, p. 118; Q. 
Wright, “The Meaning of the Pact of Paris," AJ.I.L., Jan. 1933, “Vol. 27, p. 43; 
"The Interpretation of Multilateral Treaties," ibid., Jan. 1929, Vol. 23, p, 94.) 



LEGAL RELATIONS IN THE FAR EAST 


99 


exchanged among certain of the original parties during its 
negotiation. From a legal point of view it seems clear that the 
meaning of the Pact is to be determined by the text, which 
alone was ratified by all the parties,®^ and that the preliminary 
correspondence has merely an interpretative .value indicating 
that the right of self-defense in the presence of an immediate 
threat to vital interests is not forbidden by the treaty, but that it 
belongs, not to the state exercising this right, but to international 
procedures to determine whether a particular act alleged to be 
in self-defense is in fact to be so regarded.®® The United States 
and the members of the League of Nations have held that the 
Japanese invasions of China in 1931 and 1937 were not per- 
missible acts of self-defense.®® The Pact of Paris does not impose 

Egypt, Persia and the U.S.S.R.. expressly accepted the text, but not the 
"reservations” made by certain powers. ("Treaty lor the Renunciation of War," 
cit., pp. '169, 339, 370.) Tutkey "considered herself reciprocally bound by the 
text of the proposed act, outside of all documents which have not been submitted 
as an integral part of the pact to the collective signature of the participating 
states." {Ibid., p. 397.) 

Q. Wright, "The Meaning of the Pact of Paris,” cit., pp. 43[f. 

"Resolution of League of Nations Assembly.” Feb. 34, 1933: "It is, however, 
indisputable that, without any declaration of war, a large part of Chinese terri- 
tory has been forcibly seized and occupied by Japanese troops and that, in conse- 
quence of this operation, it has been separated from and declared independent of 
the rest of China.” After noting obligations under Articles 10 and 13 of the 
Covenant; “While at the origin of the state of tension that existed before Sep- 
tember 18, 1931, certain responsibilities would appear to lie on one side and the 
other, no question of Chinese responsibility can arise tor the development of 
events since September 18, 1931." See also quotations in introduction, supra, and 
note of United States, February 35, 1933, that "the findings of fact arrived at by 
the League and the understanding of the facts derived by the American Govern- 
ment from reports made to it by its own representatives are in substantial ac- 
cord. In the light of its findings of fact, the Assembly of the League has formu- 
lated a measured statement of conclusions. With those conclusions the American 
Government is in general accord.” (See Manley O. Hudson, The Verdict of the 
League, World Peace Foundation, Boston, 1933, pp. 73, 87.) A resolution of the 
Assembly on October 6, 1937, asserted that "the military operations carried on by 
Japan against China by land, sea and air are out of all proportion to the incident 
that occasioned the conflict; that such action cannot possibly facilitate or promote 
the friendly cooperation between the two nations that Japanese state,smen have 
affirmed to be the aim of their policy; that it can be justified neither on the 
basis of existing legal instruments nor on that of the right of self defense, and 
that it is in contravention of Japan’s obligations under the Nine-Power Treaty 
of February 6lh, 1922, and under the Pact of Paris of August 27th, 1928." On the 
same day the United States declared: "In the light of the unfolding develop- 
ments in the Far East the Government of the United States has been forced to the 
conclusion that the action of Japan in China is inconsistent with the principles 
which should govern the relationships between nations and is contrary to the 
provisions of the Nine-Power Treaty of February 6th, 1922, regarding principles 
and policies to he followed in matters concerninp' China and to those of the 
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any specific obligations upon its parties to undertake either inde- 
pendent or collective sanctioning action in the event of its viola- 
tion, although it has been asserted that its spirit requires con- 
sultation in such a crisis and the prevention of assistance to the 
violator. The United States, in fact, initiated a discussion of its 
application among the powers on the occasion of Soviet military 
action in Manchuria in 1929 and Japanese military action there 
in 1931. Secretary Hull repeatedly referred to its provisions in 
official communications in the new crisis in the Far East in 1937. 

The League of Nations Covenant is not now binding on 
several of the great Powers with Far Eastern interests, the 
United States, Japan, Italy and Germany, although the last three 
were at one time members of the League. It was not binding 
upon Soviet Russia until that country entered the League in 
1934. Japan then withdrew from the League by notice given in 
1933 and considered to have come into effect two years later on 
March 27, 1935, although China questioned this on the ground 
that Japan had not fulfilled all its obligations under the 
Covenant (alluding to the non-fulfillment of Articles 12 and 15 
as applied in the Assembly recommendation of 1933 in regard 
to Manchuria) as required by Article I, paragraph 3, of the 
Covenant, prior to withdrawal.®® The Covenant not only confers 
a right upon all members to protest diplomatically and to invoke 
legal procedures in the event of its violation, but it imposes 
specific obligations on the powers to contribute to its enforce- 
ment. Whether these obligations of Articles X and XVI are indi- 
vidual and several, and exist for each member irrespective of 
the behavior of others, or are joint and collective and come into 
operation only after consultation has matured a common policy, 
is controversial.®^ A resolution of the Assembly in September 
1938 recognized that their application was to some extent op- 
tional. In any case the members of the League are obliged to 
consult and the League as a whole is obliged under Article XI 

Kellogg-Briand Pact of August 27, 1928. Thus the conclusions of this govern- 
ment with respect to the foregoing are in general accord with those of the As- 
sembly of the League of Nations.” (Japanese Aggression and the League of Na- 
tions, 1937, Press Bureau of the Chinese Delegation. Geneva, pp. 53, 62: Dept, of 
State, Press Releases, Oct. 9, 1937, p. 285; E. S. Rubinow, Sino-Japanese Warfare 
and the League of Nations, Geneva Studies, May 1938, Vol. 9, No. 3, pp, 48ff.; 
China Year Book, IPSS, p. 374; See also supra, Chap. 5, note 52. 

‘’“Willoughby, Sino-Japanese Controversy, pp. 598-603. 

“tSee J. F. Williams, “Great Britain and the League," International Affairs, 
March 1938, Vol. 17, pp. 198f£. 
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to “take any action which may be deemed wise and effectual to 
safeguard the peace of nations.” Elaborate consultation under 
the League was undertaken on the occasion of Japanese inva- 
sions of China in 1931 and 1937. Certain common policies 
were accepted but they have not been effectively applied, al- 
though by a resolution of September 1938 the Assembly recom- 
mended that certain sanctions be applied by the members acting 
individually. 

The Nine Power Treaty has been ratified by all the important 
powers with Far Eastern interests except the Soviet Union and 
Germany.®^ Its continued effectiveness among the powers party 
to it has never been denied by any government,®® but the ques- 
tion has been raised whether changed conditions, especially the 
disorderly condition of China, the increasing influence of Soviet 
Russia in the Far East, the termination or non-fulfillment of 
other of the Washington Conference treaties or resolutions, the 
non-co-operative spirit of the parties in economic, cultural and 
political matters, have not impaired essential conditions of its 
validity.®^ 

®2The original parties were Great Britain with four dominions, Canada, Aus- 
tralia, New Zealand and India, France, Italy, Japan, the United States, China, 
Netherlands, Portugal and Belgium. Norway, Sweden, Denmark, Mexico and 
Bolivia subsequently acceded. 

On November 12, 1937, in reply to a note of the Brussels Conference on 
November G, Japan wrote: "The participating Powers state they would he pre- 
pared to designate representatives of a small number of powers for an exchange 
of views with representatives of Japan within the scope of the Nine Power Treaty 
and in conformity with its provisions. However, the Imperial Government ad- 
here firmly to the view that their present action, being one of self-defense forced 
upon Japan by China's challenge, lies outside the scope of tire Treaty and that 
there is no room for discussion of the question of its application. It certainly is 
impossible for them to accept an invitation to a conference in accordance with 
stipulations of that treaty after Japan has been accused of violating its terms." 
{Documents concerning the Sino-Japanese Conflict, China Reference Series, New 
York, 1938, Vol. 2, p. 69; China Year Book, 1938, p. 379.) Japanese members at 
the Yosemite Conference of the Institute of Pacific Relations "maintained that 
Japan has not violated the Nine Power Treaty and does not regard it as obso- 
lete; but inasmuch as it appears to have lost its significance to some extent, they 
felt it should be revised to meet existing conditions.” {Problems of the Pacific, 
1936, p. 187.) In a note to the United States on November 18, 1938, Japan ex- 
pressed the "firm conviction” that "inapplicable ideas and principles of the past” 
would not contribute to solving problems of the Far East. (Department of State, 
Press Releases, November 19, 1938, p. 352.) 

®*ln its note to the Washington Conference Powers on December 28, 1926, the 
British Government wrote: "The situation which exists in China today is thus 
entirely different from that which faced the Powers at the time they framed the 
Washino-ton treaties. In the present state of confusion, though some progress has 
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The doctrine that changed conditions may affect the validity 
of treaties is familiar in international law, but the scope of this 
doctrine, usually referred to as “rebus sic stantibus,” is highly 
controversial. The Research in International Law, sponsored by 

beea made by means o£ local negotiation and agreements with regional Govern- 
ments, it has not been possible for the Powers to proceed with the larger pro- 
gramme of treaty revision which was foreshadowed at Washington or to arrive 
at a settlement of any of the outstanding questions relating to the position of 
foreigners in China. The political disintegration in China has, however, been 
accompanied by the growth of a powerful Nationalist movement, which aimed at 
gaining for China an equal place among the nations, and any failure to meet 
this movement with sympathy and understanding would not respond to the real 
intentions of the Powers towards China." {Treaties and Agreements With and 
Concerning China, 1919-1929, Carnegie Endowment, Pamphlet No. 50, 1939, pp. 
187-8.) The British Government, however, did not conclude from these changed 
conditions that the Nine Power Treaty had become Invalid, but that the program 
of emancipation of China from unequal restrictions should proceed more rap- 
idly. At the Yosemite Conference Japanese members pointed out "that the treaty 
should be regarded in relation to the resolutions which accompanied it, most of 
which have not been fulfilled," apparently referring to the resolutions regarding 
relinquishment of extraterritoriality (No. 4), the reduction of Chinese military 
forces (No. 9), and the withdrawing of foreign armed forces from China (No. 6). 
They also indicated that "the exclusion of the Soviet Union from the original 
list of signatories deprived the provisions of the treaty of reality,” and "anti- 
Japanese activities in China constituted a definite violation of the treaty in that 
they were inimical to the security of Japan.” (Problems of the Pacific, 1936, p. 
187.) In his letter to Senator Borah on February 23, 1932, Secretary of State 
Stimson wrote: “It must be remembered also that this treaty was one of several 
treaties and agreements entered into at the Washington Conference by the various 
Powers concerned, all of which were interrelated and interdependent. No one of 
these treaties can be disregarded without disturbing the general understanding 
and equilibrium which were intended to be accomplished and effected by the 
group of agreements arrived at in their entirety. The Washington Conference was 
essentially a Disarmament Conference aimed to promote the possibility of peace in 
the world, not only through the cessation of competition in naval armament, but 
also by the solution of various other disturbing problems which threatened the 
peace of the world, particularly in the Far East. These problems were all inter- 
related. The willingness of the American Government to surrender its then com- 
manding lead in battleship construction and to leave its positions at Guam and 
in the Philippines without further fortification, was predicated upon, among 
other things, the self-denying covenants contained in the Nine Power Treaty, 
which assured the nations of the world not only of equal opportunity for their 
Eastern trade but also against the military aggrandizement of any other power 
at the expense of China. One cannot discuss the possibility of modifying or 
abrogating those provisions of the Nine Power Treaty without considering at 
the same time the other promises upon which they were really dependent." 
(Willoughby, The Sino-fapanese Controversy, p. 252.) While Secretary Stimson 
here indicated a general interrelation of the Washington Conference Treaties, 
he implied that the validity of the disarmament treaty might he Impaired by 
abrogation of the Nine Power Treaty rather than the reverse. Charles P. Howland 
(Survey of American Foreign Relations, 1928, pp. 529-31) su'^v'ests that the basic 
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a group of American jurists, has formulated the rule as 
follows;**® 

A treaty entered into with reference to tlie existence of a state of fact, 
die continued existence of which was envisaged by the parties as the de- 
termining factor moving them to undertake the obligations stipulated, 
may be declared by a competent international tribunal or authority to 
have ceased to be binding, in the sense of calling for further performance, 
when tlic state of fact has been essentially changed. 

Pending agreement by the parties upon and decision by a competent 
international tribunal or authority, the party which seeks such a declara- 
tion may provisionally suspend performance of its obligations under the 
treaty. 

A provisional suspension of performance by the party seeking such a 
declaration will not be justified definitively until a decision to this effect 
has been rendered by the competent international tribunal or authority. 

Applying this definition, it appears that none of the grounds 
suggested would be sufficient to render the Nine Power Treaty 
invalid. The disorderly condition of China, far from being a 
condition which has changed since the treaty was made, was a 

political bargain o£ the Conference was the American concession of Article XIX 
of the Five Power Treaty eliminating further naval base development in the 
Pacific wanted by Japan, in exchange for the Four Power Treaty eliminating the 
Anglo- Japanese alliance. A memorandum on an American Foreign, Policy toward 
International Stability, prepared under the auspices of the Norman Wait Harris 
Memorial Foundation at the University of Chicago, stated: "It seems probable 
that the passage of the Exclusion Act in 192S, contrary to 'the gentlemen's agree- 
ment’ of 1908, and the indifference of Congress to the representations of Japanese 
merchants tvhile the Smoot-Hawley tariff was under consideration contributed to 
the weakening of the prestige of the Shidehara policy. Tliis policy, grounded on 
the Washington treaties, was designed to solve Japan’s population problem by 
further industrialization of that country and the increase of exports of manufac- 
tured articles to the United States and China." (Public Policy Pamphlets, U. of 
Chicago Press, No. 14, p. 60.) In an "American View of Far Eastern Problems” 
(International Affairs, London, Jan. 1935, Vol. 14, p. 74), the present writer 
elaborates this idea: "If the United States had paid more attention to what I 
call tlie moral and economic necessities of Japan, possibly Japanese loyalty to the 
Washington Treaties might have been maintained.” This of course had reference 
to the moral foundations rather than to the legal validity of the treaty. The 
same comment applies to A. N. Holcombe’s statement, "The Nine Power Treaty 
is already obsolete on account of the breakdown of the concert of the powers and 
the abandonment of the old policy of foreign tutelage” (The Chinese Revolution, 
1930, p. 346); and to George H. Blakeslee’s statement, "The evolving nature of 
relations with China has left far behind the Nine Power Treaty which laid down 
a hard and fast rule for cooperation.” {American Foreign Relations, C. P. 
Howland, Ed., 1930, p. 142.) 

°^Am. Joum, Int. Law, Supp., 193}, Vol. 29, p. 1096. 
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condition which then existed and because of which the treaty 
was made.®“ The Lytton Commission in fact pointed out in 1932 
that the authority of the central government of China over its 
territory had somewhat increased since 1922.®'’’ 

The treaty is open to adhesion by the U.S.S.R. at the present 
time.®® Its effectiveness, however, was contingent only upon 
ratification by the original signatories, and the failure of any 
other state to ratify cannot be considered a ground for its in- 
validity. The importance of Russian interests in the Far East 
was in fact recognized during the Washington Conference and 
in the League of Nations discussions of 1931-2, and measures 
were taken to insure respect for those interests.®* 

While in a political sense the Washington Conference treaties 

"At the time this treaty was signed, it was known that China was engaged 
in an attempt to develop the free institutions of a self-governing republic after 
her recent revolution from an autocratic form of government; that she would 
require many years of both economic and political effort to that end; and that 
her progress would necessarily be slow. The tieaty was thus a covenant of self- 
denial among the signatory powers in deliberate renunciation of any policy of 
aggression which might tend to interfere with that development. It was believed— 
and the whole history of the development of the ‘open door’ reveals that faith— 
that only by such a process, under the protection of such an agreement, could 
the fullest interests not only of China but of all nations which have intercourse 
with her best be served." (Sec. Stimson, Letter to Sen. Borah, Peb. 24, 1932, Wil- 
loughby, op. cit., p. 251.) "An argument which constantly reappears in the 
polemics of the present controversy is that China is 'not an organized State’ or 
'is in a condition of complete chaos and incredible anarchy,’ and that her present- 
day conditions should disqualify her from membership of the League of Nations 
and deprive her of the protective clauses of the Covenant. In this connection, it 
may be useful to remember that an altogether different attitude was taken at 
the time of the Washington Conference by all the pariicipating Powers." (Lytton 
Commission, Report, p. 17.) 

P. 17. The Commission laid down the principle, later adopted by the As- 
sembly: "Any solution should conform to the provisions of the Covenant of the 
League of Nations, the Pact of Paris, and the Nine Power Treaty of Washing- 
ton.’’ Ibid., p. 130; Verdict of the League, p. TJ. 

“s See Article 8, Thirteen states were invited to adhere in 1925 when the treaty 
came into force among the nine signatories. The U.S.S.R. was not included in 
this invitation because it was not then recognized by all the signatories. (See 
Willoughby, Foreign Rights and Interests, Vol. 1, p. 24.) 

s“See discussion at Washington Conference on Chinese Eastern Ry. (Wil- 
loughby, Foreign Rights and Interests, Vol. 1, p. 420ff, and Resolutions Nos. 11, 
12, p. 440) and on Japanese troops in Siberia (Conference on the Limitation of 
Armament, 1922, 67th Congress, 2nd session. Sen. Doc. 126, p. 853ff.) and princi- 
ples laid down by Lytton Commission for settlement of Sino-Japanese dispute of 
1931-2, adopted by the A.sserahly Feb. 24. 1933; "2. Consideration for the interests 
of the Union of Soviet Socialist Republics. To make peace between two of the 
neighboring countries without regard for the interests of the third would be 
neither just nor wise, nor in the inteiests of peace.” (Report, p. 130; Verdict of 
the League, p. 76.) 
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and resolutions had a relation to each other, and it was urged 
in the United States Senate that ratification by the United 
States of the Four Power Treaty was a prerequisite to ratifica- 
tion of certain of the other treaties by other states, this rela- 
tionship was political, not legal.™ One of the Washington 
treaties, that dealing with submarine warfare and poison gases, 
never went into effect at all,'^^ and the Five Power Naval Dis- 
armament Treaty was denounced by Japan on December 29, 
1934, to take effect according to the terms of the treaty in two 
years. The fact that the Nine Power Treaty was an independent 
instrument, had no provisions for denunciation and was not ex- 
pressly contingent on the effectiveness of any other of those 
treaties or resolutions indicates that legally its validity is not 
affected by the fate of those instruments.’’'- There is no evidence 
that manifestation by the parties to the treaty of a disposition 
to co-operate with Japan in solving its economic problems or in 
gaining general acceptance of racial equality, was a condition 
which moved the parties to enter into the treaty. Nor is there 
evidence that willingness of the parties to co-operate in the 
solution of Far Eastern problems generally, or even in the 
solution of problems conceiming the application of the pro- 
visions of that treaty, was a condition of its validity. 

™ See Senator Lodge, Cong. Record, March 8, 1922, Vol. 62, pt. 4, p. 3552. See 
also Akagi, op. at., pp. 371-3. 

■'^France refused to ratify the treaty because of the limitations which it im- 
posed upon the use of submarines in commercial warfare. For French attitude at 
the conference see, Conference on Limitation of Armament, Washington, 1922, 
pp. 486, 504It, 649if; Benjamin Williams, The United States and Disarmament, 
N. Y., 1931, pp. 149-50, 218-9; R. L. Buell, The Washington Conference, N. Y., 
1922, pp. 215-34; Yamato Ichihashi, The Washington Conference, Stanford, 1928, 
pp. 72-82; Q. Wright, "The Washington Conference,” Minnesota Law Review, 
March 1922, pp. 285, 290; Am. Pol. Sci. Rev., May 1922, Vol. 16, pp. 288, 291-2. 
I’rance, however, accepted a similar limitation upon the use of submarines in 
the London Nav.al Treaty of 1930 (.Art. 22) and upon the use of poison gases in 
the protocol to the Geneva aims limitation treaty of 1925, both of which are now 
(Septembei 1939) in force, the submarine treaty among 41 states, including 
Great Britain, France, Italy, United States, Japan, TJ.S.S.R., Germany and Poland, 
and the poison gas treaty among 44 states including Gieat Biitain, Fiance, Italy, 
U.S.S.R., Germany, Poland and China. See Manley O. Hudson, International 
Legislation, Vol. 3, p. 1,670; Vol. 5, p. 417; U. S. Treaty Series, No. 830; U. S. 
Treaty Information Bulletin. 

The notes of denunciation and comments by Secretary Hull and the Japa- 
nese Ambassador on occasion of denunciation of the Naval disarmament treaties 
contain no suggestion that this affected the validity of other of the Washington 
treaties. (U. S, Dept, of State, Treaty Information Bulletin, No. 63, Dec. 1934, 
pp. 4ff.) 
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In any case an allegation that essential conditions upon which 
the treaty was based had changed does not automatically 
terminate a treaty nor give the power making the allegation the 
privilege of terminating it. Such an allegation has no legal 
effect until an appropriate international procedure has been 
invoked and an opinion has been rendered on the correctness 
of the allegation. The Research in International Law refers to “a 
competent international tribunal.” The Nine Power Treaty 
does not provide a tribunal for its own interpretation but it 
does provide for full and frank communication among the 
parties on any situation involving the application of the stipula- 
tions of the treaty. This would seem to require a consultation 
upon any allegation that changed conditions had arisen to 
terminate the application of the treaty. 

No state has formally alleged that changed conditions have 
invalidated the treaty, but Japan refused on other grounds to 
attend the consultation called by Belgium to consider the appli- 
cation of the treaty in relation to existing hostilities in China. 
In spite of this refusal the conference was held at Brussels in 
November 1937. The resolution passed as a result of this con- 
sultation, far from considering that the treaty had become in- 
valid, ‘‘strongly affirms the principles of the Nine Power Treaty 
as being among the basic principles which are essential to world 
peace and orderly progressive development of national and in- 
ternational life.” While the conference adjourned to explore 
“all peaceful methods by which a just settlement of the dispute 
may be attained, consistent with the principles of the Nine 
Power Treaty, and in conformity with the objectives of that 
treaty,” it affirmed that “the conflict in the Far East remains a 
matter of concern to all the powers assembled at Brussels — ^by 
virtue of commitments in the Nine Power Treaty or of special 
interests in the Far East — and especially to those most imme- 
diately and directly affected by conditions and events in the Far 
East. Those of them that are parties to the Nine Power Treaty 
have especially adopted a policy designed to stabilize conditions 
in the Far East, and, to that eni are bound by the provisions of 
that treaty, outstanding among which are those of Articles I 
and VII.”T3 

The scope of the obligation of the parties to the Nine Power 
Treaty to co-operate in its enforcement has been controversial. 

■fs Dept, of State Press Releases, Nov. 37, 1937, p. 400. 
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Legally, Article VII obliges the parties to do no more than ex- 
change views and does not limit their freedom to act inde- 
pendently in any emergency involving the application of the 
treaty, but it has been contended that the parties “are committed 
... by the spirit of the Washington agreements to the principle 
of co-operative action.’”^* In fact, the powers did act co-opera- 
tively in Far Eastern matters after the Washington Conference 
until the end of 1926. This co-operative spirit was manifested in 
the Customs Revision Conference of 1922, the Tariff Conference 
of 1925, the Extraterritoriality Commission of 1925, the Canton 
Customs Modification Conference of 1923, the May 30th in- 
cident of 1925 and the Taku Fort incident of 1926. The first 
three of these manifestations had been explicitly provided for 
in resolutions of the Washington Conference. The others were 
of the nature of collective police measures to protect treaty 
rights against Chinese encroachments. 

Beginning with the British note of December 1926, aimed at 
broadening the spirit of co-operation to alleviate unequal 
burdens upon China, the spirit of co-operation in fact dimin- 
ished.'^® The powers dealt independently with China in the 
Nanking episode of 1927, the revision of customs treaties and 
the negotiations on extraterritoriality. In these matters, where 
collaboration might have resulted in a common front of all the 
powers against the Chinese national program, the United States 
seems to have acquiesced, if it did not indeed take the lead, in 
breaking up the spirit of co-operation.'^® When later the United 
States wished to revive co-operation under the Nine Power 
Treaty in order to frustrate Japanese aggressions, in January 
1932, the British were unsympathetic, and whatever co-operation 
developed at this time was under the Pact of Paris and the 
League of Nations Covenant.’’'^ 

In the renewed Japanese hostilities of July 1937, the Nine 
Power Treaty was explicitly alluded to in the League of Nations 
resolutions of October 6, 1937, and September 30, 1938, Japan 
having ceased to be bound by the Covenant, and on the initia- 

S. K. Hornbeck, "China and American Foreign Policy,’’ Annals of American 
Academy of Political and Social Science, July 1928, p. 37. 

A. J. Toynbee, Survey of International Affairs, 1926, pp. 330B. 

C. P. Howland, Survey of American Foreign Relations, 1930, p. 142; A. J. 
Toynbee, op. cit., 1928, p. 42S. 

’I H. L. Stimson, The Far Eastern Crisis, pp. 955. 
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tive of Belgium a conference was held at Brussels in November 
1937 on the basis of the Nine Power Treaty. 

4. Pacific Settlement Treaties. Pacific settlement treaties deal 
with procedures of adjudication, arbitration, inquiry, concilia- 
tion and conference; with prohibitions against war and aggres- 
sion; with the settlement of particular controversies; and with 
the codification of rules of international law to assist in the 
peaceful settlement of disputes and to ameliorate the rigors of 
war.'''® 

Bipartite treaties of this type are notably absent in the rela- 
tions of China and Japan. China has arbitration treaties with 
the Netherlands (1915) and the United States (1931) and a con- 
ciliation treaty with the United States (1914). Japan denounced 
its treaty of arbitration and conciliation with the Netherlands 
(1933).''®’^ China and Japan are bound to each other by no bi- 
lateral treaties of arbitration or conciliation, and by only one 
regional treaty, the consultative provision of the Nine Power 
Treaty already referred to. Among general treaties, China and 
Japan are bound only by the voluntary provisions in the Hague 
Convention setting forth procedures for mediation, inquiry and 
arbitration, but not requiring the parties to use them.’^® China 
and Japan have settled some specific incidents by agreement, 
but none by any form of international adjudication since 1874. 
Each has submitted a few disputes with other powers to arbitra- 
tion.®® Mediatorial and conciliatory procedures of Articles 11 
and 15 of the League of Nations Covenant were resorted to 
unsuccessfully in the Manchurian dispute of 1931. China in- 
voked the procedure of Articles 10, 11, and 17 of the League 

■^^The V. S. Treaty Information Bulletin classifies this type ot treaty under the 
head “Promotion of Peace.” 

7S« Peb. 12, 19-10, on the ground that it provided for reference to the Permanent 
Court of International Justice in which Japan no longer took part. Bulletin of 
International News, Feb. 24, 1910, p. 258. 

tssee Q. Wright, Diplomatic Machinery of the Pacific Area, 1936, p. 13. 

China has been involved in 8 such arbitrations and Japan in 3. Ibid., p. 13. 
Japan won the first two of its arbitrations, that with China in 1874 concerning 
the murder of Japanese in Formosa, and that with Peru in 1875 concerning the 
liberation of slaves from the Maria Luz, but it lost the Japanese house tax case 
against France, Germany and Great Britain before the Hague Court of Arbitra- 
tion in 1905 "which, decision was bitterly criticized as being extremely prejudicial. 
Since this experience, Japan opposed the compulsory jurisdiction of such a court, 
and her attitude still remains unchanged." (Akagi, op. cit., p. 462.) See also W. E. 
Darby, International Tribunals, London. 1901, pp. 798, 800, 903; Scott, Hague 
Court Reports, pp. 77ff. 



LEGAL RELATIONS IN THE FAR EAST 109 

Covenant in the hostilities of 1937, Japan having ceased to be a 
member in 1935.®i 

Nonaggression provisions are also absent in the bipartite 
treaties between China and Japan, though both are bound by 
the Kellogg Pact and each has nonaggression provisions in 
treaties with the Soviet Union.®^ 

Considering the lack of pacific settlement obligations between 
China and Japan and in the relations of each of these states 
with most other states of the tvorld, the non-membership of the 
United States in the League of Nations, the non-membership 
of the Soviet Union in this institution until 1934, the with- 
drawal of Japan in 1935, and the lack of concrete procedures for 
pacific settlement in the Nine Power Treaty and the Pact of 
Paris, it may be said that machinery for pacific settlement of 
Far Eastern problems has been inadequate in law as well as in 
fact.®® 

5. Commercial treaties. Commercial treaties deal with general 
rights of commerce and navigation, with civil and residential 
rights of merchants, missionaries and other nationals in foreign 
territory, with consuls, courts and other institutions for assisting 
and protecting commercial activities, and with customs duties 
and other taxes affecting commerce. 

Sino-Japanese commercial treaties extend Japanese trading 
rights in Chinese ports and accord to Japan extraterritorial 
jurisdiction in China on the basis of most favored nation clauses. 
Japan has also acquired residential areas in certain Chinese 
ports. These treaties are unequal and non-reciprocal and have 
no provisions clearly permitting termination by China, in this 
respect resembling the treaties which China had already made 
with great Western powers.®* The United States,®® Great 

®iSee Chinese Communication to the League, Sept. 12, 1937; Rubinow, op. dt., 
p. 35. The League actually considered the case under Art. 3, sec. 3, o£ the Covenant 
which authorizes the Assembly “to deal at its meetings with any matter within 
the sphere o£ action ot tlie League or affecting the peace of the world," but can- 
not eventuate in obligations to apply sanctions as might be the case with Articles 
10 or 17. 

83 China-U.S,S.R.. May 31, 1924, Art. 6; and August 21, 1937; Japan-U,S.S.R., 
Jan. 20, 1925, Art. 5. 

sa Wright, Diplomatic Machinery of the Pacific Area, p. 25. 

8* The principal treaty is that of July 21, 1896, in large measure superseding 
those of Sept. 13, 1871, and November 26, 1875, and supplemented by treaties of 
October 8, 1903, looking toward eventual abolition of extraterritoriality, and of 
May 6, 1930, abolishing the Chinese treaty tariff. The standard collection of Far 
Eastern treaties is J. V. A. MacMurray, Treaties and Agreements with and Con- 
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Britain®® and France®'’' still enjoy similar treaty privileges in 
China under commercial treaties, but China terminated the un- 
equal treaties with Germany and Austria as a result of the World 
War,®® and with Russia after the Soviet revolution.®® China has 
succeeded in making treaties, equal in principle, with the rest 
of the treaty powers,®® although in most cases extraterritoriality 

cerning China, 1894-1919, N. V., Carnegie Endowment, 1921, with a less complete 
supplemental volume. Treaties and Agreements with and Concerning China, 
1919-1929, Washington, Carnegie Endowment, 1929. The Japanese Foreign Office 
published Treaties and Conventions between the Empire of Japan and other 
Powers in 1884 and Recueil des Trait^s el Conventions conclus entre L'Empire 
du Japan et les puissances dtiangeres in 1918. W. F. Mayers edited Treaties be- 
tween the Empire of China and Foreign Powers in 1877, and the 5th edition 
appeared in 1906. Apart from these, the earlier treaties can be found m the well- 
known collections, British and Foreign State Papers, Martens, Recueil Gdndrale 
des Traitds, and in the national treaty collections of various states, such as Mal- 
loy, Treaties, Conventions, etc., of the United States, 3 vols., 1909, 1923, and 
Miller, Treaties and other International Acts of the United States, which is the 
definitive Department of State edition not complete at this writing. Recent 
treaties can usually be found in the League of Nations Treaty Seiies and in the 
China Year Book. The latter also prints a list of Chinese treaties with all the 
powers (1938, p, 91ff,). Tyau (op. cit., pp. 215ff.) prints an analysis of all China's 
treaties in existence in 1917. 

s® The original American treaty of July 3, 1844 (Wanghia), was in considerable 
measure superseded by the treaties of June 18 and Nov. 8, 1858. These were 
modified by the Burlingame treaty of July 28, 1868, and the treaty of November 
17, 1880, and in considerable measure superseded by the treaty of Oct. 8, 1903. 
The treaty tariff was abolished by the treaty of July 23, 1928. 

®®The original British treaties of August 29, 1842 (Nanking), and Oct. 8, 1843 
(The Bogue), were in considerable measure superseded by the treaty of June 26, 
1858 (Tientsin). This was supplemented by the treaty of September 5, 1902, and 
by that of December 20. 1928, recognizing Chinese tariff autonomy. 

The original French treaty of Oct. 24, 1844 (Whampoa), was in a measure 
superseded by the treaty of June 27, 1858, which was supplemented by that of 
December 22, 1928, abolishing the treaty tariff, 

Germany renounced privileges in China by Articles 128-34 of the treaty of 
Versailles, July 28, 1919. China did not ratify, but Germany confirmed the re- 
nunciation and concluded equal commercial arrangements with China by ex- 
change of notes on May 20, 1921. Austria renounced privileges by Articles 113-17 
of the Treaty of St. Germain, Sept. 10, 1919, and Hungary by Arts. 97-101 of 
the treaty of Trianon, June 4, 1920, both of which China ratified. 

®®The Sino-Soviet treaty of May 31, 1924, confirmed Soviet renunciation of 
imperialist treaty provisions (Arts, 3, 4) and explicitly relinquished "extraterri- 
toriality and consular jurisdiction" (Art. 12). 

Stanley K. Hornbeck writes: "The term 'Treaty Powers’ is generally used to 
designate those powers which have extraterritorial privileges, not all of the 
countries which have treaty relations with China. The following treaty powers 
signed the Boxer Protocol: Austria-Hungary, Belgium, France, Germany, Great 
Britain, Italy, Japan, Netherlands, Russia, Spain, United States. Germany and 
Austria-Hungary lost their extraterritorial privileges during the war, and Russia 
was deprived of her rights by China in 1920. Today (1927), the following coun- 
tries are generally listed as treaty powers: Belgium. Brazil, Denmark, France, 
Great Britain, Italy, Japan, Mexico, Netherlands, Norway, Peru, Portugal, Spain. 
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continues under the most favored nation clauses until there has 
been a general termination of this regime in China.”i China 
claimed the power to terminate these treaties according to the 
provisions relating to revision®* in the treaties themselves, or to 
the doctrine of changed conditions {rebus sic stantibus) and 
declared that extraterritoriality came to an end in China on 
January 1, 1930, but the powers have not acquiesced and China 
has not pressed the matter since 1931.®'^ The bipartite and 
regional treaty provisions establishing a fixed Chinese tariff 
were eliminated by treaties in 1928-30.®® 

Japan made unequal commercial treaties providing for ex- 
traterritorial jurisdiction with the principal powers after the 
initial treaty of this type had been negotiated with Commodore 
Perry in 1854. Efforts were made to revise these treaties as early 
as 1871, but without success until after the war with China in 
1895. New treaties were then negotiated under which extrater- 
ritoriality was eliminated after 1899.®® 

Japan now has commercial treaties with all countries of com- 
mercial importance, in general providing for most favored 
nation treatment on matters of commerce and navigation and 
reciprocal assurance of national treatment to resident merchants 
of the other country. They are in general subject to termination 
on six months notice.®'^ 

Sweden, Switzerland, and the United States.” (China Today; Political, World 
Peace Foundation Pamphlets, 1927, Vol. 10, p. 448.) All of these states ratified 
the Nine Power Washington Treaty except Brazil, Peru, Spain and Switzerland. 
BolNia also ratified it and Germany signed an adherence hut did not ratify it. 
(See Stimson letter to Borah, Feb. 23, 1932, Willoughby, op. cit., p. 251.) 

See Chinese treaties tvith Sweden, 1908; Switzerland, 1918; Italy, Nov. 27. 
1928; Belgium and Luxembourg, Nov. 22, 1928; Denmark, Dec. 12, 1928; Spain, 
Dec. 27, 1928. Equal treaties had been made with Austria, Oct. 19, 1925; Poland, 
May 19, 1928; Greece, May 26, 1928; Germany, 1928; Latvia, June 25, 1936; 
Turkey, April 4, 1934; Bolivia, 1919; Persia, 1920. 

These provisions are analyzed in detail by Blakeslee, The Pacific Area, 1929, 
pp. 84-44. 

Ibid., pp, 39-41. 

Morse and MacNair, op. cit., p. 754. Great Britain wrote that it "was willing 
to agree that January 1, 1930, should be treated as the date irora which the 
process of gradual abolition of extraterritoriality should be regarded as having 
commenced in principle.” Japan and the United States agreed to this formula. 

Norway, Nov. 12, 1928; Netherlands, Dec. 19, 1928; Sweden, Dec. 20, 1928, 
in addition to those mentioned in notes 85-90. 

Tatsuji Takeuchi, War and Diplomacy in the Japanese Empire, N. Y., 1935, 
pp. 911f. 

The texts of Japan’s principal commercial treaties in force are conveniently 
collected in Japan Year Book, 1938-39, Tokyo, 1938. 
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The commercial treaty made with Russia in 1907 was termi- 
nated through notice by Russia in 1918, but in 1925 Japan con- 
cluded a treaty with the Soviet Union which provided that the 
Treaty of Portsmouth (1905) remain in force, and re-established 
commercial intercourse on the basis of non-discrimination and 
most favored nation treatment. 

The treaties with Great Britain, France and Germany made 
in 1911 and with Italy in 1912 are still in force. The United 
States denounced its treaty of 1911 on July 26, 1939, to take 
effect in six months.*'® These treaties provided for reciprocal 
unconditional most favored nation treatment with respect to 
commerce and navigation except that with the United States 
which provides for conditional most favored nation treatment. 
In view, however, of the fact that the United States had con- 
cluded unconditional treaties with many countries, its com- 
mercial relations with Japan have in recent years been on the 
unconditional most favored nation basis. Although the United 
States has not concluded a special commercial reciprocity treaty 
with Japan, it has extended to Japan the benefits of such treaties 
made with other countries. By the treaty of 1921, dealing with 
Japanese mandated islands, the United States was entitled in 
these islands to the privileges granted under the treaty of 1911 
and, in addition, to certain special privileges connected with 
electrical communications in the island of Yap.®“ 

These treaties in general confer privileges only in the terri- 
tories of the respective parties and therefore are not involved in 
current controversies concerning Japanese discriminations in 
occupied areas of China, although the latter may involve viola- 
tion of the Nine Power Treaty providing for the open door in 
China and perhaps Article 43 of the Hague Convention con- 
cerning rules of war on land which requires that “a military 
occupant must respect, unless absolutely prevented, the laws in 
force in that country.”^®'’ 

U. S. Department of State. Bullelin, July 29, 1939, Vol. 1, p. 81. 

U. S. Treaties^ Conventions, etc,, Vol. 3, pp. 2,723-8; Q. Wright, Mandates 
under the League of Nations, Chicago, 1930, p. 452. 

mo See U. S. note to Japan, Oct. 6, 1938, Dept, of State, Press Releases, Oct. 29, 
1938, Vol. 19, p. 283. On relation of commercial treaties to embargoes as meas- 
ures of reprisal, neutrality or sanction, see Q. Wright, "Legal Status of Economic 
Sanctions,” Amerasia, Feb. 1939, p. 569; Philip Jessup, "Toward Further Neu- 
trality Legislation," Am. Journ. Int. Law, April 1936, Vol. 30, pp. 2621f.; E. M. 
Borchard, “Neutral Embargoes and Commercial Treaties," ibid., July 1936, Vol. 
SO, pp. 501fB.; J. Westlake, International Law, Vol. 2, p. 6; W. E. Hall, Interna- 
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6. Administrative treaties. Administrative treaties provide for 
co-operation in common interests, for the creation of unions with 
a legal status defining such interest, and for rules, regulations, 
procedures and institutions to make such co-operation effective. 

China and Japan are parties to numerous agreements for the 
exercise by Japan of administrative authority in China. There 
are also numerous similar privileges given in Chinese loan and 
concession agreements to Japanese banks and corporations, 
especially in Manchuria. Such treaties, agreements and contracts 
exist between China and the other “treaty powers’’ sometimes in 
the form of bilateral treaties or agreements, sometimes in the 
form of collective agreements by China with all or some of the 
treaty powers, sometimes in contracts with bankers from many 
of them. 

This body of administrative agreements providing for conces- 
sions and settlements, railroads, river control, administration of 
revenues and services often have permitted or been implied to 
permit foreign policing and exercise of foreign jurisdiction in 
Chinese territory. They constitute impairments of China’s inde- 
pendence and administrative entity. As already noted, under 
the aegis of extraterritoriality such agreements and contracts 
have often been given an interpretation permitting the exercise 
of jurisdiction where under general principles of international 
law only economic rights should be implied. Furthermore, 
sometimes privileges grew up in practice not justified by any 
written instrument at all.^”^ Some of these privileges have been 
terminated in pursuance of the Washington Conference resolu- 
tions and as a result of the drive of the Nationalist government 
against foreign encroachments on Chinese independence since 

tional LatUj 8th ed., p. 433; L. Oppenheim, International Law, Vol. 2, sec. 38; 
Report ol Legal Subcommittee o£ League of Nations Sanctions Committee, Oct. 
19, 1935, reprinted in Q. Wright, ed.. Neutrality and Collective Security, Chicago, 
1936, p. 218. Practice of United States and other states in imposing embargoes on 
trade with countries engaged in hostilities in Chaco (1933), Ethiopian (1935), 
Spanish (1937), European (1939), and previous wars in spite of commercial 
treaties with these countries, Manley O. Hudson, Report on International Regu- 
lation of the Trade in and Manufacture of Arms and Ammunition, U. S. Senate, 
Special Committee Investigating the Munitions Industry, 73rd Cong. 2nd Sess,, 
No. 1, pp. 5411.: Harvard Research in International Law, “Draft Convention on 
Rights and Duties of Neutral States in Naval and Aerial War,” Commentary to 
Art. 11, Supp., Am. Journ. Int. Law, July 1939, Vol. 33, pp. 281ff. 

^“^Chap. 1, supra. 

102 ihid 
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1928. This process of emancipation, however, was ended by the 
Chinese hostilities with Japan in 1931.^®® 

Japan at an earlier time was bound by treaties according for- 
eign powers certain administrative rights in Japanese territory, 
but these have been terminated since 1899.^*’'^ 

China and Japan are both parties to many of the international 
unions, especially those dealing with postal, telegraphic and 
radio services, opium and health, patents and copyrights, slavery 
and labor standards. Japan began to join such unions in the 
1870’s.’'>“ China did not generally participate in them until after 
the establishment of the Republic in 1911.^°® 

103 notes 91-4. 

10^ Morse and MacNair, op. cit., pf>. 380-1; Tatsuji Takeuchi, War and Di^ 
plomacy in the Japanese Empire, N. Y., 1935, Chap. 9; F. C. Jones, Extraterri- 
toriality in Japan, New Haven, 1931. Japan did not £ully recover tariff autonomy 
until 1911. (Takeuchi, op. cit., p. 107.) 

Japan became a member of the Universal Postal Union on June 1, 1877, and 
the Telegraph Union on July 28. 1879. 

100 China did not become a member of the Universal Postal Union until Feb- 
ruary 5, 1914. 



CHAPTER VII 


CONCLUSION 

The writer has attempted to set forth in this memorandum 
the existing legal situation in the Far East as indicated by the 
accepted sources of international law — treaties, custom, legal 
maxims, judicial decisions and juristic writings.^ The adequacy 
of the law as it is and the political expediency of changing 
rights which exist under it have been dealt with only inci- 
dentally. 

The idea of jural law implies that events may occur and 
facts may persist contrary to what the law prescribes. Jural law 
is not like scientific law which must be restated whenever facts 
are observed which do not accord with its formulations. Lack 
of harmony between what must be according to law and what 
is according to observation has been notorious in the Far East, 
and an attempt has been made to analyze the factors which 
account for the failure of the law to control the facts.^ 

This problem of re-establishing harmony between law and 
facts has been discussed in popular controversy under the head 
of recognition and non-recognition. Partisans have aligned 
themselves behind the non-recognition doctrine, which favors 
modifying facts to accord witli law, or behind the de facto doc- 
trine which favors modifying law, immediately or very soon, 
after military or political action has succeeded in creating a 
new situation in violation of legal rights. 

The writer has merely stated the existing obligations with 
respect to recognition, as evidenced by treaties in force and by 
the interpretation of these treaties and of general international 
law by governments and international institutions.® Memoranda 
by Professor Lauterpacht, Professor Borchard and Miss Mor- 
rison and the report of a special round-talfle discussion on the 
topic at the Virginia Beach Conference dealing with the merits 
of these two points of view, are included in this publication. 

^ Supra, p. 25. 

2 Supra, pp. 7ff. 

^ Supra, pp. 3, 4, 16, 91, 95. 



116 


LEGAL PROBLEMS 


Professor Lauterpacht, resting on the familiar legal maxim, 
ex injuria, jus non oritur^ considers the doctrine of non- 
recognition well founded in international law and essential to 
the development of that law. 

The true and principal significance of the principle of non-recognition 
in relation to the Japanese action in China — ^as indeed in respect of any 
other internationally illegal action — is one of upholding the authority of 
international law against successful assertions of illegal force. The impor- 
tance of tliat function in periods of general relaxation of the restraints of 
international law cannot be overestimated.* 

Professor Borchard, impressed by the failure of the doctrine 
to achieve the results hoped from it, believes it ought to be 
abandoned. He writes: 

The doctrine of non-recognition would seem to make no constructive 
contributions to a disordered world, but on the contrary, embodies poten- 
tialities for further disequilibrium.® 

The conclusions of the Virginia Beach round table were less 
optimistic for the doctrine than those of Professor Lauterpacht 
and less pessimistic than those of Professor Borchard. 

For the time being, the majority considered it desirable to maintain die 
obligations and policies of non-recognition already accepted and to sup- 
port die doctrine, in the hope that the transition through wliidi the world 
is passing can be made to yield a more effective international organization 
within which the non-recognition of ultra vires acts will be an essential 
element.® 

It seems appropriate that the writer should add a few re- 
marks on these opinions, and on the general problem of better 
establishing a regime of law in the Far East. 

He agrees with the conclusions on policy of the Virginia 
Beach special round table and accepts the legal construction 
that “under customary international law, there is no duty to 
refrain from recognizing changed conditions, which have been 
established in fact, in the sense that the opposing party has 
abandoned active resistance,” but that “the parties to the 
League of Nations Covenant, the Argentine Anti-War Treaty, 
the Inter-American Treaty on Rights and Duties of States (and 
he would add the Nine Power Treaty and the Pact of Paris) 
have accepted obligations not to recognize territorial changes 

^ Infra, p. 154. 

® Infra, p. HS. 

^ Infra, p. 184. 
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resulting from external violence against any party to the treaty.” 
He also accepts the construction that: 

Recognition has the legal effect of waiving whatever legal opposition 
the recognizing state might be able to make to the assertion by another state 
of a new legal title (and) therefore, appears to be a quasi legislative pro- 
cedure whereby an ultra vires act may lead to the results desired by the 
state resorting to sucli act, because of a waiver of their objections by all 
states witli a legal power to object.’ 

Professor Lauterpacht realizes,® as did the Virginia Beach 
round table, that ‘‘the maxim ex injuria jus non oritur requires 
considerable qualification.” The writer agrees with the latter 
in giving a wider scope to this qualification because: 

The legal significance of non-recognition flows from the legal interests 
in a given situation of the states which withhold recognition, rather than 
from the illegality of the acts which have led to the assertion of title. Such 
acts may be illegal, in the sense that they provide the basis for a claim for 
damages by other states, even though they do not confer a power upon 
other states to frustrate the results adiieved. An act may be in breach of 
obligation and yet not ultra vires.^ 

This difference in respect to the principle which gives legal 
consequence to the non-recognition of changes which have been 
asserted, does not imply differences with respect to the value 
of the maxim as the justification for assuming certain obliga- 
tions of non-recognition, or with respect to the political ex- 
pediency of maintaining such obligations in the present world 
situation.^® 

’ Infra, pp. 181, 182. See also infra, p. 131. 

^ Infra, pp. 139, 140. 

^ Infra, p. 181. See also p. 91, note 28 supra. 

’“The distinction may be illustrated from the Pact of Paris. The obligation 
not to recognize fruits of aggression flows, in the writer’s opinion, from the 
explicit obligation of the parties to the Pact "to condemn resort to war for the 
solution of international controversies," This is believed to be incompatible 
with the approval of the results of war involved in such recognition. No such 
duty of non-recognition can be drawn directly from the aggressor’s breach of 
its obligation “to renounce war as an instrument of national policy” and not 
to seek “the settlement or solution” of any "dispute or conflict except by 
pacific means.” The duty to “condemn recourse to war," however, may have 
been undertaken because of the conviction of the parties to the Pact that rights 
ought not to arise from wrongs. The refusal to recognize fruits of aggression, 
if general, would frustrate the establishment of such rights because a posses- 
sion by violence does not, in itself, establish a title under international law, and 
title will only develop if all those with a legal interest in the subject matter 
acquiesce. Since the legal interests of all parties to the Pact are affected by violent 
seizures in breach of the Pact, a refusal by any of them to recognize constitutes a 
fl-W in the tide 
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The writer appreciates the value of Professor Borchard’s 
resume indicating the wide variability of policies with respect 
to recognition and non-recognition in the practice of the United 
Slates, of the Latin-American states and of the European states 
during the past century and a half. He would not, however, 
draw from this the conclusion, which Professor Borchard sug- 
gests, that recognition has or ought to be accorded or re- 
fused only upon the establishment by objective criteria of the 
“facts” of a new situation. Professor Borchard points out that 
even observance of the so-called "cle facto theory” has been 
motivated by “subjective considerations.” He writes: 

The United States, eager to extend a helping hand to its Latin-American 
imitators, was largely responsible for determining the objective indicia of 
recognition, namely, actual control of tire government, effective establish- 
ment of the new scate.^^ 

When other "subjective considerations,” such as the desire to 
prevent others from recognizing the Confederacy, the desire to 
preserve order in La tin- America, the desire to augment the 
prestige of democracy, to maintain respect for international 
law, to discourage resort to international violence were domi- 
nant in the politics of the United States or of other countries, 
quite different criteria for granting or withholding recognition 
have been set forth. 

Incidentally, Professor Borchard quite ignores the distinc- 
tion between criteria of non-recognition based on a breach 
of international law or a treaty (alone involved in the Stimson 
Doctrine), and the criteria based on a breach of the constitu- 
tional law of a particular state which were at issue in the post- 
Napoleonic doctrine of legitimacy. It is of course only with 
respect to the former that the maxim ex injuria jus non oritur 
can have a bearing in international law.^^ 

Courts, far from regarding recognitions, whether of new 
states, new governments, belligerency, or acquisitions of terri- 
tory,i® as matters of fact, have regarded them as “political ques- 
Infra, p. 160. 

^^The two criteria were related by the Tobar doctrine which proposed to 
incorporate a duty not to recognize revolutionary governments in a treaty, a 
step actually taken in the Central American conventions of 1907 and 1923. 
{Infra, p. 165.) 

rs Professor Borchard writes: "The idea that annexation requires express 
recognition of the expansion is an essential part of the post war formula de- 
signed to hold down the status quo." (Infra, p. 161.) Recognition may be given 
tacitly as well as expressly, but in the past as well as in recent times, it has occa- 
sionally been given expressly in cases of annexation. The courts have always re- 
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tions” upon which they would follow the political organs of 
the government.^'^ Even the Institute of International Law, 
though attempting to set forth certain objective criteria for 
recognition, considered, as Professor Borchard points out,^® 
that “recognition is more political than juridical in nature,” 
and Professor Borchard himself acknowledges that "a state 
is privileged not to recognize established facts.”^® In adding 
that “this is a political judgment, an act of reprisal or inter- 
vention entailing the consequences of such unfriendly act,” 
he appears both to contradict himself, and to go beyond the 
law and the facts, for refusals to recognize have been common 
in the past and have seldom given rise to legal protests or 
to hostilities.’-® While the premature recognition of a new 
state, a new government or a territorial acquisition would 

garded territorial acquisitions, whether by their own or by foreign countries, as 
matters in which the attitude of the political organs of the government control, 
and in the same category as recognitions of new states and governments. "All 
courts of justice are bound to take judicial notice of the territorial extent 
of the jurisdiction exercised by the government whose laws they administer, 
or of its recognition or denial of the sovereignty of a foreign power, as ap- 
pearing from the public acts of the legislature and executive.” Jones vs. U.S., 
137 U.S. 202, 214 (1890), citing U.S. vs. Reynes, 9 How, 127; Kemiett vs. 
Chambers, 14 How, 38; Hoyt vs. Russell, 117 U.S. 401, 404; Coffee vs. Grover, 
123 U.S. 1; State vs. Dunwell, 3 R.I. 127; State vs. 'Wagner, 61 Maine, 178; 
Taylor vs. Barclay, 2 Sim. 213; Emperor of Austria vs. Day, 3 DeG., E. and J. 
217. See also Williams vs. Suffolk Insurance Co., 13 Pet. 41S, 1839. in regard 
to sovereignty of the Falkland Islands; United States note of Feb. 28, 1913 
(Malloy, Treaties of the U.S., Vol. 3, p. 2698) in regard to Italian annexation 
of Libya; Moore’s Digest, Vol. 1, p. 745, and infra, pp. 131, 132. 

r* Moore’s Digest, Vol. 1, pp. 744ff. 

Infra, p. 171. 

10 Infra, p. 175. 

11 Because if an act is "privileged” it is not “illegal” as ivould he an act of 
"intervention” in most cases. "Its essence,” wrote “Historicus" of intervention, 
“is illegality and its justification is its success." {Letters of Historicus on some 
Questions of International Laiu: London, 1863, p. 41). See also C. 'C. Flyde, In- 
ternational Law, Boston, 1922, Vol, 1. page 117; Moore's Digest, Vol. 6, pp. 2ff. 

10 Professors Lauterpacht and Borchard both mention many instances and 
J. B. Moore {Digest, Vol. 1, p, 72) mentions others, and writes: “Except in 
consequence of particular conventions, no state is obliged to accord it. But 
the refusal may give rise to measures of retorsion.” Since "retorsion” refers to 
measures by nature legal, though undertaken to bring pressure, against acts 
of others which though disliked are, nevertheless, legal, this statement gives 
no support to the contention that non-recognition is an essentially illegal act 
like "reprisals or intervention.” The Estrado doctrine may have had the 
object of making the recognition of tie facto governments a legal obligation, 
but it had no reference to the recognition of new states, territorial changes or 
other circumstances involved in the Stimson doctrine. See Jessup, Am. Journ. 
Int. Law, 1931, Vol. 25, p. 719; and infra, p. 166. 
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doubtless be a breach of customary international law and an 
unfriendly act,^® “practice indicates,” as the Virginia Beach 
round table concluded, “that there is no positive obligation of 
international law to recognize changes which have been estab- 
lished in fact.”^" 

Professor Boixhard denies that “recognition is the expression 
of approval.” He writes: 

Recognition has not, heretofore, been deemed die expression of a moral 
judgment of any kind, but the practical means by which in international 
relations an unchangeable condition of fact, objectively established, is 
taken into account.^”^ 

Without going into the question-begging character of the use 
of the word “unchangeable,” the material assembled by Pro- 
fessor Borchard himself does not support this statement. For 
centuries the granting or withholding of recognition has been 
based on political as well as factual considerations. It has 
actually been considered an “expression of approval” by both 
those seeking it (like the United States in 1776, the Confederate 
States in 1861, Cuba in 1898, The Irish Republic in 1920) 
and those considering whether or not to accord it (like the 
United States in regard to the Latin-American Republics in 
1820, in regard to Argentine and British claims to the Falk- 
lands in 1832, in regard to Texas in 1836, to Cuba in 1898, to 
Panama in 1903, to Czechoslovakia and Poland in 1918). The 
Stimson Doctrine, reiterating the notes of 1915 and 1921 with 
respect to the changes in the Far East, did not seek to add 
to the political significance of recognition, but rather to sub- 
tract from it, by basing the political approval, inherent in 
recognition, upon considerations of general international law 
rather than of special political interest. 

The writer differs from Professor Borchard not merely in 
the details of his argument, but in his basic thesis which 
indicates a profound pes.simism with respect to the capacity 
of man to improve the world order by law. At the beginning 
of his essay he lays down five “misconceptions in theory and 

w Past discussions o£ the propriety of recognitions have generally concerned 
premature rather than delayed recognitions. See Histoncus, op. cit., Chap. 1; 
Moore’s Digestj Vol, 1, p. 73. 

20/n/ra, p. 176. 

‘'-Infra, p. 158. 

“Supra, p. 3. 
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fact which underlie the doctrine of non-recognition,” on each 
of which a comment may be made. 

(1) It is of course true that the international order is a 
“primitive order” but it is because it has remained a primitive 
order in a highly dynamic, industrialized and shrinking world 
that it is going to wreck.^® A “primitive” legal order is only 
satisfactory where custom dominates behavior. It is from a 
realization of the necessity of making international law less 
primitive that new institutions, including the non-recognition 
doctrine, have engaged the attention of jurists and statesmen. 
These new institutions are not the cause of malaise, as Pro- 
fessor Borchard appears to suggest, but admittedly inadequate 
efforts to remedy it. Since the illness arises from the inade- 
quacy of traditional legal and political institutions to meet 
the problems of a rapidly changing and interdependent world, 
it seems unlikely that abandonment of efforts to improve 
these institutions will effect a cure. If the inadequacy of a 
traffic control system is accountable for numerous accidents 
under conditions of the increasing speed and number of vehi- 
cles, one would not expect to ameliorate the situation by 
abandoning traffic control altogether. 

(2) Professor Borchard suggests that it is impossible to tell 
“when a particular change, territorial or political, is legally’ 
or ‘illegally’ effected.” This appears to deny the existence of 
international law altogether. Every change in the relations of 
states is either “territorial or political,” and it is the purpose of 
international law to provide criteria for judging such changes. 
A law which declined to distinguish between legal and illegal 
acts, but accepted whatever its subjects did as incapable of 
judgment, might be a scientific or sociological law but it would 
not be a jural law. Professor Borchard, it is true, admits that 
“states often challenge the legality of acts which directly affect 
them or their nationals,” but he thinks “this has nothing to do 
with the doctrine of non-recognition of political changes.”®* 
But why is Mexican confiscation of British oil property any 

^®“It is manifest in retrospect that an epidemic of economic nationalism was 
the inevitable nemesis of letting the new oecumenical force of industrialism 
loose in a world in which parochial states were the reigning political institu- 
tion.” Arnold J. Toynbee, A Study of History, Vol. V, p. 175. See also Francis 
Delaisi, Political Myths and Economic Realities, N. Y., 1927; Eugene Staley, 
World Economy in Transition, New York, 1939. 

Infra, p. 176, 
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less political than Mussolini’s invasion of Ethiopia? Or does 
Professor Borchard imply that the law will judge unimportant 
but not important political acts? There is of course evidence 
both in intranational and international relations that illegal 
behavior on a large enough scale may be exempt from legal 
control. But surely this does not redound to the credit of law 
nor does it promote justice or order. Practical experienc^has 
i ndi cated little difhculty in getting substantial unanimity 


vqlved in territorial 'seizu res a nd tlTe extinction of states . The 
problem has been i n the realm o f s anctions, not of judgmm.t. 

(3) ^s indicated, recognition has always been considered to 
manifest political approval of a change, as well as to acknowl- 
edge a fact, and refusal to recognize has often had important 
consequences, as for instance, in the failure of the Huerta 
government of Mexico and the Tinoca government of Costa 
Rica. It has had important effects vis-a-vis recent aggressions. 
Whether, if coupled with other devices, it might not constitute 
an important deterrent is still too early to say. The problem 
is one of political judgment, not of legal analysis. 

(4) International law must rest, in the absence of obliga- 
tory arbitral and judicial institutions, on the willingness of 
states to pass upon the “legality of each others’ acts, even when 
not directly affecting them.’’ Otherwise it would provide no 
protection to the weak at all. Text writers recognize the right, 
if not the duty of states, to denounce violations of law, par- 
ticularly violations of multipartite treaties of which they are 
members.®® Clearly, if the members of the family of nations 

Supra, p. 85. The question o£ when an illegal act "directly affects" a state 
raises a difficult question. The Statute of the Permanent Court of International 
Justice permits any state which "considers that it has an interest of a legal 
nature which may be affected by the decision m the case” to submit a request 
to intervene as a third party (Art. 62) and it recognizes that all parties to a 
convention have such an interest in the construction of that convention. (Art. 
63.) See also supra, p, 84. The Harvard Research Draft Convention on Neu- 
trality recognizes that every neutral has an interest in case of violation of the 
neutral rights of any other neutral. (Art. 114, Stipp. Am. Journ. Int. Law, 
1939, p. 788.) Ehhii Root thought every state ought to be able to “protest against 
the injury done to it by the destruction of the law upon which it relies for 
its peace and security.” (Supra, p. 87.) Grotius and other writers have taken an 
even broader view of the interest of every state in any violation of interna- 
tional law. Supra, p. 83, note 1. 



CONCLUSION 123 

ignored all breaches of law, international law would soon 
disappear.^® 

(5) Professor Borchard’s construction of the League of Na- 
tions Covenant and the Pact of Paris differs from that of 
governments and of official international agencies, when he 
presumes the legality of “treaties of peace’’ contrary to the 
obligations of these instruments. Article 20 of the Covenant 
is explicitly to the contrary, as is the Stimson and other inter- 
pretations of the Pact.®’^ Whether the effort to give practical 
effect to the legal consequences of these general treaties, and 
to develop in international relations the usual private law 
principle that contracts made under duress are invalid, again 
involves a political question.^® 

Professor Borchard believes that law must have a very re- 
stricted field in international relations, and must not attempt 
to interfere with the historic practice of powerful states in over- 
riding the rights of the weak. This ancient practice is more 
dangerous today than ever before because of the interdepend- 
ence of peoples and the increasing destructiveness of totali- 
tarian war. International law has attempted to erect new bar- 
riers for supporting right against might, perhaps too rapidly, 
but for those who prefer civilization to barbarism, the objec- 
tive must seem worthwhile. 

From the writer’s point of view, certain changes in the Far 
Eastern situation are desirable. The analysis of the existing 
legal situation in that area indicates four types of relations 
between law and fact which may require modification. 

(1) Military invasions and occupations were initiated by 
acts in violation of international obligation and are main- 
tained, contrary to the rights, not only of Far Eastern but of 
Western states under international law.^® These conditions must 
eventually be rectified, either by general recognition of a “new 
order’’ retroactively legalizing the situation, or by voluntary 
or compulsory withdrawal of troops from the areas where they 
are illegally operating. Clearly the latter would do more to re- 

See Q. Wright, “The Denunciation ol Treaty Violators," Am. Journ. Int. Law, 
July, 1938, Vol. 32, p. 530; infra, p. 133. 

Supra note 3. 

28 See Harvard Research Draft on Treaties, Art. 32, Am. Journ. Int. Law, 
Supp., 1935, Vol. 29, pp. 11492.; Draft on Aggression, Art. 4(2), (3), ibid., 1939, 
Vol. 33, pp. 889-896. 

Supra, p. 16. 
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establish respect for law than the former. It would, in the 
writer’s judgment, contribute to the stabilization of the Far 
East. Transitional problems which would be raised are not 
minimized. The negotiation of agreements among the interested 
states might facilitate such withdrawals. 

(2) Extraterritorial jurisdictions, concessions, leaseholds, 
military servitudes, protectorates and suzerainties, though based, 
for the most part, on valid legal instruments or on prescription, 
are not in accord with the general norms of modern interna- 
tional law concerning status, domain, nationality, and jurisdic- 
tion.®“ These conditions are of a type which developed in various 
parts of the world where states of materially different culture, 
economy and military power came into contact with each 
other. While instances of such servitudes still exist in other 
parts of the world, there has been a tendency to eliminate 
them everywhere, and the elimination of unequal treaties has 
been a major problem in the Far East for many years. Without 
denying that some of these conditions are still justified in the 
Far East, in the writer’s opinion, most of them should be 
gradually terminated by legal process, usually involving the 
negotiation of bilateral or general treaties. Equality of states 
with respect to the rights flowing from status, domain, na- 
tionality, and jurisdiction seems, on the whole, a desirable ob- 
jective in the modern world of national sentiment and eco- 
nomic interdependence.®^ 

(3) Unreasonable discriminations by certain countries with 
respect to the migrants, commerce, and treaty relations of 
certain Far Eastern nations, while permissible under existing 
conceptions of domestic jurisdiction, do not accord with gen- 
eral principles of equity and reciprocity.®^ These conditions 
have arisen from historic events, racial prejudices, economic 
fallacies and political rivalries and, in the writer’s judgment, 
should be gradually modified through changes in the laws. 

Supra, pp. 67ff. 

Supra, pp. 30, 89. E. D. Dickinson while “conceding that equality of capacity 
for rights (and equality before the law) is sound as a legal principle” properly 
insists that “complete political equality in the construction and functioning 
of an international union, tribunal, or concert is simply another way of denying 
the possibility of effective international organization.” The Equality of States 
in International Law, 1920, p. 336. 

Supra, pp. 21-24, 96, 109-114, 
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renunciations of the unequal treaties, or modification of the 
foreign policies of the powers practicing such discriminations. 

(4) The sovereign right of states to judge their own contro- 
versies, to arm without limit, to impose arbitrary restrictions 
ujjon their trade, and to deny fundamental rights of indi- 
viduals within their jurisdiction, while permitted by general 
international law, is out of accord with the requirements of 
peaceful international relations in a highly interdependent 
and shrinking world. While treaties of arbitration, disarma- 
ment, commercial reciprocity and minority rights, designed to 
meet this problem, are less abundant in relation to the Far 
Eastern states than in other parts of the world,®^ this problem is 
not in any sense confined to those states. It is a part of the 
world problem of reducing the sovereignty of the nation-state 
by increasing the sphere and effectiveness of international law 
and organization. 

03 Supra, pp. 8, 20, 108. See also Q. Wriglil, "International Law and the World 
Order,” in W. H. C. Laves, ed.. The Foundations of a More Stable World Order, 
Chicago, 1941, pp. 107-134. 




Part II 


THE PROBLEM OF NON-RECOGNITION 

THE PRINCIPLE OF NON-RECOGNITION 
IN INTERNATIONAL LAW 

By 

H. Lauterpacht 

Professor of International Law 
University of Cambridge 


THE DOCTRINE OF NON-RECOGNITION 

By 

Edwin M. Borghard 

Professor of Law 
Tale University 

and 

Phoebe Morrison 

Research Associate in International Law 
Tale University 




THE PRINCIPLE OF NON-RECOGNITION IN 
INTERNATIONAL LAW 

The principal object o£ the present Memorandum is to set 
forth the place of the principle of non-recognition in interna- 
tional law. Its second purpose is to examine briefly, by way of 
a summary of conclusions, how that principle applies to the 
situation created by the invasion of China by Japan in 1931 
and 1937. 

The Basis of Recognition in International Law 

International law acknowledges as a source of rights and 
obligations such facts forming part of international social real- 
ity as are not prohibited by international law. It acknowledges 
them as such in the sense that it imposes upon States the duty 
to treat them as a source of reciprocal rights and obligations. 
Thus, for instance, effective occupation of terra nullius in con- 
formity with the rules of international law relating to acquisi- 
tion of territory gives rise to a valid title and to a corresponding 
duty, on the part of other States, to recognize its international 
validity.^ This correspondence of the lawful acquisition of title 
and the duty of other States to acknowledge it as such is a 
proposition so obvious that it appears to be tautologbus. For 
a lawful acquisition would be meaningless unless it were ac- 
companied by the right to have it acknotvledged and respected. 
It is by reason of their obviousness that the forms of recogni- 
tion other than those connected with statehood, governmental 
capacity and belligerency,^ have not been prominent in inter- 
national theory and practice. 

^ See below. 

2 These aspects of recognition, connected as they are with fundamental mani- 
festations of the life of States, have hitherto been treated largely from the 
political and diplomatic rather than from the legal point of view. This means 
that according to what has probably been the view of the majority of in- 
ternational latryers, the existence of factual conditions of statehood, of gov- 
ernment authority, or belligerency do not impose a legal duty of recognition. 
It is believed that this attitude of the majority of international lawyers is not 
supported either by considerations of legal principle or by the bulk of the 
practice of States. The more accurate view, it is believed, is that the realization 
of conditions of fact identical with conditions of statehood as laid down in 

199 
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On. the other hand,, it follows from the same principle that 
facts, however undisputed, which are the result of conduct 
violative of international law, cannot claim the same right to 
be incorporated automatically as part of international law. 
They do not impose upon other States the duty of recognition. 
These Slates may, if they so wish and if they deem it com- 
patible with the maintenance of the authority of international 
law, recognize them as creating internationally valid rights as 
against themselves. If they do so it is a concession on their part 
which they are under no duty to grant. On the other hand, 
they may announce their intention to treat them as devoid of 
any validity in international law. They may go further and 
obligate themselves in mutually binding understandings not 
to validate in the future, as part of international law, the con- 
sequences of an unlawful act. Such a duty of non-recognition 
may follow indirectly from obligations of a different character 
previously undertaken. This differentiation between acts con- 
sistent with and those contrary to international law enables 
us to understand the principle of non-recognition in terms 
of the general doctrine of recognition conceived as an act of 
application of international law. 

Recognition of New International Rights as a Condition of 
Their Validity 

It has been pointed out that when the lawfulness of the acts 
giving rise to a new legal title or situation is clear and undis- 
puted, the question of recognition or non-recognition does not 
arise. Recognition, i.e., the treatment of the new title as valid, 
is respectively an obvious duty and an obvious right — so ob- 
vious that it is dispensed with in the normal course of interna- 
tional practice. In this sense it is true to say — and the practice 

international law gives rise, respectively, to the right to recognition as a State 
and to the duty of recognition on the part of the existing States: that, although 
rebellion is treason in the eyes of municipal law, it imposes, when followed 
by the establishment of an elfective government tvielding power over the 
entirety of national territory with a reasonable prospect of permanency, a duty 
upon other States to recognize the change and to treat the new government 
as representing the State in the international sphere; and that for the same 
reason, even prior to and independently of the success of the revolutionary 
movement, once a rebellion has assumed dimensions of widespread hostilities 
in the form of a civil war as contemplated by international latv, there arises 
the duty to admit the consequences of the situation thus created and to 
recognize a state of belligerency with all the rights appertaining thereto. 
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of States shows that this is the case — that recognition is not a 
condition of acquisition of new territorial or other titles. Jn 
connection with the doctrine of the balan ce of power re cognl - 
tioiTbf coloni al acqui sitions, has on occasions been sought and 
given, but, like the principle of the balance o f power itself, 
it has bee n of political and not legal significance. The Congo 
Conference of 1885 established as between the contracting 
parties the duty of notification, but its purpose was not ger- 
mane to the question of recognition. Its object was to preven t 
competing claims and to regularize this mode of acquisition of 
territory by_stipulating for a c ert ain amount o f publ icity .^ 
However, from the fact that recognition is normally not neces- 
sary for the valid acquisition of new titles we must not draw 
the misleading conclusion that it is never necessary and alwa ys 
irrelevant. Recognition is unnec essary an d irrel evant only when 
the lawfulness of the act giving rise to the pretended title i^ 
clear and undisputed — "lawfulness” meanin g its co nformity 
either with general international law or with particular legal 
rights of other States. But re cognition of a new title acquires 
definite significance as soon as the legality of the act or the 
existence of the legal title on which the act is b ased becom es 
a matter of doubt or dispute.)When this happens, recognition 
removes the uncertainty by acknowledging the conforniity of 
the title in question wit h intern ational law. In such cases recog; 
nition cannot- naturally be regarded as the mere fulfillment of 
a legal duty. It is a combination of waiver of a competing claim 
and of an undertaking not to challenge the title in question in 

sSee Lindley, The Acquisition and Government of Backward Territory in 
International Law (1926), p. 300. In 1912, Italy obtained the express recogni- 
tion by a number of States of her annexation of Tripoli and Cyrenaika. But she 
did not regard such recognition as being legally essential. When in September 
1912 she approached the United States with a request for recognition, the 
United States Government replied that it was not its custom "to pr oceed 
in that manner, especially with regard to European affairs; that when the United 
States took over the Philippine Islands and Porto Rico, foreign governments 
were not asked for their acquiescence nor for their recognition, and none was 
given." It was pointed out that the“'United States was fully aware of what had 
taken place and that while it had no objection at all to the attitude of 
Italy, an express form of recognition could not be expected (U.S. Foreign 
Relations, 1913, p. 609). Implied recognition was granted by the fact that the 
appropriate United States diplomatic and consular representatives were in- 
structed to conform to the legal situation established in Libya in connection 
with the abolition of extraterritorial rifrhts. 
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the futur e. For this reason recognition ol this type olten con- 
tains qualifications expressly limiting its scope. Thus when 
Great Britain recognized in November 1930 Norwegian sov- 
ereignty over Jan Mayen Islands she stated that as she had no 
information concerning the reasons for the Danish decree ex- 
tending Danish sovereignty to the island in question, the recog- 
nition was given “independently of and with all due reserves 
in regard to the actual grounds on which the annexation may 
be based."^ When in August 1930 Norway informed the 
Canadian Government that she recognized the sovereignty of 
His Britannic Majesty over the Otto Sverdrup Islands, she 
expressly stated that the recognition in no way implied consent 
to the so-called “sector principle.”® 

The position is altogether different when the facts giving rise 
to the pretended new title are in violation of international 
law. In such cases recognition is a process differing toto coelo 
from recognition in other spheres. It is no longer an act of 
administration of international law; it is a political function. 
While not removing the moral or legal opprobrium attaching 
to the original illegality, it validates its consequences. It is 
against recognition of this nature that the policy or the obliga- 
tion of non-recognition is directed. The illegal act in question 
may be in violation of the individual right of another State. 
In that case recognition is in the nature of a waiver of a right 
impaired by the attempted or consummated acquisition of the 
new title. Translated into simple language, the act of recogni- 
tion in such cases amounts to saying: “Your pretended new 
title was in derogation of my legal right. As such it was con- 
trary to international law. I therefore refused to treat it as 
valid and as establishing any legal right against me. I refused 
to recognize it. This I was perfectly entitled to do. But now 
I waive my right. Your new title is therefore no longer con- 
trary to an internationally protected right of mine. It is no 
longer contrary to international law. I recognize it.” When 
the acts in question are in breach of general international law 
as established by custom, recognition, as we shall see, assumes 
the character of a quasi-legislative measure in the general in- 
terest of international society and of international peace.® 

< U. K. Treaty Series, No. 14, (1931), Cmd. 3192, 

‘Ibid., No. 25 (1931), Cmd. 3815. 

8 See below, pp. 145, 146 and 147, 
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The Meaning of Non-Recognition 

From the fact that recognition is not necessary for the validity 
of an Otherwise legally unimpeachable title, we cannot properly 
draw the conclusion that every pretended acquisition of title 
is valid — and therefore in no need of recognition. This follows 
clearly from an examination of the legal nature of non- 
recognition of new titles or situations as distinguished from 
non-recognition of new States or governments. Refusal of 
recognition is, upon analysis, a declaration that the particular 
attempt to create the new title, treaty or situation is contrary 
to international law or, what is often the same, to the acquired 
rights of the non-recognizing State; that accordingly it is not 
a source of legal right; that it is a nullity; and that it is pro- 
posed to treat it as such in the future. The object of the policy \ 
or obligation of non-recognition is not to render illegal an 
otherwise lawful and valid act; its object is to prevent the 
validation of what is a legal nullity. This analysis of the 
meaning of non-recognition is based on two assumptions, both 
of which have been questioned. The first is that illegal acts 
cannot produce legal results beneficent to the wrongdoer. This 
objection is discussed below. The second criticism is that it is 
not competent for one State to pass judgment on the legality 
of the acts of another and that in the absence of an interna- 
tional tribunal passing impartial judgment on the legality of 
State action its alleged invalidity cannot be allowed to deter- 
mine the validity of the new title.’ It is difficult to admit the 
force of this criticism. If that criticism were not inconsistent 
with actual practice it would be somewhat pedantic; in view of 
the fact that refusal of recognition is a constant feature of State 
practice it must be described as inaccurate. Undoubtedly, it 
would be more satisfactory if there were an international court 
endowed with obligatory jurisdiction to decide questions re- 
lating to the legality of the conduct of States. But as there 
is no such obligatory jurisdiction of international tribunals. 
States themselves are constrained to pronounce judgment upon 
the legality of the actions of other States; the inescapable al- 
ternative would be for them to treat such acts invariably as 
valid and as establishing legal rights. The fact that interna- 

7 This particular criticism has been repeatedly voiced by Sir John Fischer 
Williams. See Hague Academy, Recueil des Cours, 44 (1933) (ii), pp. 282 
et seg.'i Harvard Law Review, 47 (1938-1934), pp. 787 ct seq. 
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tional tribunals have no compulsory jurisdiction is admittedly 
an anomaly. But that anomaly does not result in an absurdity 
consisting in the duty of States to refrain from questioning 
the legality of actions of other States in any circumstances — 
unless, of course, we attach importance to the suggestion that 
as every State is in the habit of committing illegalities at 
some time or another it ill behooves it to assert an illegality in 
the conduct of other States.® 

Announcement of Non-Recognition or of the Policy of Non- 
Recognition 

The refusal to recognize titles, treaties and situations on the 
ground that they are inconsistent with the rights of the State 
refusing recognition is a constant feature of international 
practice. In the bulky volumes of J. J. Moser’s Versuche and 
Beytrage, published in 1777 and 1778, respectively,® as well 
as in his more theoretical treatise (a somewhat pretentious 
term when applied to a chronicler of international events of 
Moser’s type) published in 1763,^® the student will find lengthy 
accounts and discussions of refusals of recognition in the seven- 
teenth and eighteenth centuries. One of the earliest monographs 
concerning recognition arose out of a case of denial of recogni- 
tion to an elected monarch.^^ The diplomatic history of the 
nineteenth and twentieth centuries supplies numerous exam- 
ples of refusal of recognition on the ground of the incon- 
sistency of the new title with existing obligations. It is sufficient 
to refer to two more recent instances. When Bosnia and Herze- 

*". . . nations are but aggregations of human beings, who may not relish 
daily reminders of their shortcomings by others whom they may not deem above 
reproach”; Moore in Harvard Law Review, 50 (1937), p. 4^36. 

®In the second book of Part I of Versuch des neuesten Europdischen Vol- 
kerrechts in Friedens — iind Kriegs-Zeiten (1777) on the Soveieign Persons and 
families, there are frequent references to recognition and refusal of new titles, 
etc., in Hereditary and Electoral Kingdoms. These cases are again referred to 
and discussed in Beytrdge xu dem neuesten Europdischen Volkerrecht in Fridens- 
Zeiten (1778), Part I; Throntolge in denen Eibreichen (pp. 81-?67), Throntolge 
in denen Wahhreichen (pp. 268-276), and Erkennung einer Titulatur (pp. 387- 
390). 

rc GrundsaUe des jetxt nblichen Europdischen Vdlker-Rechts in Fridens- 
Zeilen (1763), whete he discusses recogniuon, guarantee and non-recognition 
Of succession to the throne (Chapter V), of new titles {neue Wiirde) acquired 
hy force or treaties (Chapter VII) or revolution (Chapter VIII). 

i^See Mogen, Ve eo, quo circa Imperantem agnoscendum est gentium; occa- 
sione denegatae agnitionis Aug. Imp. Francki legitime electi e Rege Galliae 
ejusque Foederatis (1748). 
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govina were annexed in 1908 Sir Edward Grey caused Austria- 
Hungary to be informed that “His Majesty’s Government could 
not approve of an open violation of the Treaty of Berlin, nor 
recognize an alteration of it when the other Powers, and es- 
pecially in this case Turkey have not been consulted. He 
used similar language with regard to the Bulgarian proclama- 
tion of independence in contravention of the Treaty of 1878.^^ 
When in May 1915 Japan presented to China an ultimatum, 
subsequently accepted by that country, the United States com- 
municated to China and Japan an identical Note which ran as 
follows: 

In view of the circumstances of the negotiations which have taken place 
and whicli are now pending between the Government of China and die 
Government of Japan and the agreements which have been reached as a 
result thereof, the Government of the United States has the honor to 
notify the Government of . . . that it cannot recognize any agreement or 
undertaking whicli has been entered into or which may be entered into 
between the Governments of China and Japan impairing die Treaty rights 
of the United States and its citizens in China, the political or territorial 
integrity of the Republic of China or the international policy relative to 
China commonly known as the Open Door Policy.^^ 

The British announcements of non-recognition in 1908 and 
the United States declaration in 1915 show the development 
of the principle of non-recognition in two directions. In the 
first instance, they signify the decision to refuse recognition 
not only on account of a violation of the particular rights of the 
State concerned, but also having regard to the violation of a 
general rule of international law as embodied in a treaty or 
in fundamental principles of international law relating to the 
respect of the independence of States. Secondly, some of the 
declarations in question, like that of the United States in 1915, 
referred not to any specific title claimed to have been acquired 
but, more generally, to possible future situations arising out 

Imprinted in Gooch and Temperlcy, British Documents on the Origins of the 
War, lS98-im, Volume V, p. 390. 

p. 398 (in a telegram sent to the British Agent and Consul-General 
in Sophia). See also Lord Rosebery, July 18. 1886, to the British Ambassador 
at St. Petersburgh concerning the abrogation by Russia of Article 59 of the 
Treaty of Berlin [as cited by McNair, The Law of Treaties (1938), p. 357]. 

u TJ.S. Foreign Relations, 1915, p. 146; MacMurray, Treaties and Agreements 
with and concerning China, Volume II (1921), p. 1236. For a similar declaration 
made by China in 1917 after the publication of the Lansing-Ishii Agreement see 
V.S. Foreim Relations, 1917, p. 270. 
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of a violation of certain treaties and principles. For an indi- 
vidual act of non-recognition there was thus substituted a policy 
of non-recogirition of a more general scope. These were the 
features of the United States declaration of non-recognition 
issued on January 7, 1932, in the Note addressed by the Secre- 
tary of State, Mr. Stimson, to China and Japan, The declara- 
tion repeated almost literally the relevant passage of the Note 
of May 13, 1915, with the important addition that the United 
States “does not intend to recognize any situation, treaty, or 
agreement which may be brought about by means contrary 
to the covenants and obligations of the Pact of Paris of August 
27, 1928, to which treaty both China and Japan, as well as the 
United States, are parties.”^® The Note showed the principle 
of non-recognition as not limited either to any particular title 
or to the exclusive defence of the interests of the non-recognizing 
State. Non-recognition was being transformed into an instru- 
ment of general application — into a long-range determination 
not to validate the fruits of illegal acts. 

Acceptance of the Obligation of Non-Recognition 

However important the announcements and declarations of 
an intention or of a policy of non-recognition may have been, 
they left to the State in question full freedom of action in the 
future. They did not imply any obligation of non-recognition. 
Thus there is evidence that the announcement of the United 
States of January 7, 1932, was not intended as implying any 
such obligation. This fact, as well as general considerations of 
international law, dispose of the suggestion that that announce- 
ment was declaratory of an international duty which followed, 
inter alia, from the General Treaty for the Renunciation of 
War to which the United States, Japan and China were parties. 
This suggestion underlay, for instance, the Resolution of the 
International Law Association of 1932 which laid down, by 
way of a legal interpretation of the Treaty, that it is the duty 
of its signatories not to recognize de jure any territorial or 
other advantages acquired de facto by means of a violation 
of tlte Treaty.!® It is not believed that the duty goes beyond 

i’’ American Journal of International Lam, XXVI (1932), p. 342. 

tlie text of the Resolution see Transactions of the Grotius Society, 
XX (1935), p. 205. 
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a moral obligation. A State signing a treaty does not auto- 
matically undertake a legal obligation to contribute to its en- 
forcement by a refusal of recognition or otherwise. 

A definite step toward transforming the policy of non- 
recognition into an obligation of non-recognition was made by 
the League of Nations in connection with the invasion of 
Manchuria by Japan. On February 16, 1932, the members of 
the Council other than China and Japan addressed a Note 
to Japan drawing her attention to the terms of Article X of the 
Covenant from which it appeared “to them to follow that no 
infringement of the territorial integrity and no change in the 
political independence of any member of the League brought 
about in disregard of this article ought to be recognized as valid 
and effectual by the members of the League of Nations.”!'^ 
On March 11, 1932, the Assembly of the League adopted a 
Resolution in which it “declares that it is incumbent upon the 
members of the League of Nations not to recognize any situa- 
tion, treaty or agreement which may be brought about by 
means contrary to the Covenant of the League of Nations 
or to the Pact of Paris.”^® 

It appears from the wording of the pronouncement of the 
Council and the Resolution of the Assembly that they were 
based on the view that non-recognition was a legal obligation 
binding upon the members of the League by virtue of the 
Covenant. In fact, the refusal to recognize a conquest accom- 
plished in violation of the Covenant constituted the very 
minimum of the obligation to respect and to preserve the terri- 
torial integrity and political independence of other members 
of the League. This being so, it is unnecessary to pursue the 
controversy as to whether the Resolution of the Assembly, in 
addition to being declaratory of existing obligations, was in 
itself a source of obligation. The British Government, it ap- 
pears, acted on the view that in the matter of recognition of 
the conquest of Abyssinia it was bound by an obligation of 
non-recognition, and in May 1938 it took steps to obtain a 
measure of release from that obligation. This punctilious atti- 
tude is of deeper significance than the further question whether, 
in view of the existing rule of unanimity, such release could be 

Official Journal, 1932, p. 383. 

Special Supplement No. 100, p. 8. 
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validly given except by a unanimous decisioia ol the Assembly 
or of the Council^® 

While the question whether the pronouncements of the 
League in 1932 amounted to a — declaratory or constitutive — 
obligation of non-recognition is controversial, a clear obliga- 
tion to that effect was undertaken in Article 2 of the Anti-War 
Treaty of Non-Aggression and Conciliation of October 10, 
1933 (often referred to as the Saavedra Lamas Treaty), con- 
cluded between a number of American States, including the 
United States. In that Article the contracting Parties declared 
that ‘‘they will not recognize any territorial arrangement 
which is not obtained through pacific means, nor the validity 
of the occupation or acquisition of territories that may be 
brought about by force of arms.”®® In Article 11 of the Con- 
vention of Rights and Duties of States signed at Montevideo 
on December 26, 1933, "the contracting states definitely es- 
tablish as the rule of their conduct the precise obligation not 
to recognize territorial acquisitions or special advantages which 
have been obtained by force whether this consists in the em- 
ployment of arms, in threatening diplomatic representations, 
or in any other effective coercive measure.”®’- These collective 

i®At the meeting o£ the Council ol the League in May 1938 Oreat Britain 
expressed the opinion that the question of recognition of the position of Italy 
in Abyssinia was one for each member of the League “to decide for itself 
in the light of Its otvn situation and its own obligations" {Official Journal, 
1938, May-June, p. 335). No formal decision was taken by the Council and 
there was no opposition to the Ptesident’s statement at the end of the discus- 
sion that the great majority of its members concurred in the British view 
{ibid., p. 346). Previously, on April 13, 1938, the Prime Minister of Great 
Britain stated in the House of Commons that His Majesty’s Government “have 
in no way changed their view of the importance of the principles enunciated 
in the Assembly Resolutions . . . but in their application to any case His 
Majesty’s Government must be entitled to take into account the attitude of 
other Membeis of the League and the facts of the international situation" 
{House of Commons Debates, Volume 334, Col. 1099). At the time when Great 
Britain requested that the matter be put before the Council, five Members of 
the Council had aheady recognized de jure the annexation of Abyssinia. 

2“ Hudson, International Legislation, Volume VI. p. 450. This provision was 
recited in the Pan-American Convention o£ December 1936 concluded in order 
“to co-ordinate, extend and assure the fulfillment of existing agreements" 
between the American States [American Journal of International Law, SuppL, 
XXXI (1937), p. 59]. Previously, on August 3, 1932, nineteen American States 
sent identic Notes to Bolivia and Paraguay in connection with the Chaco 
dispute announcing their intention to apply to that dispute the principle 
of non-recognition enunciated earlier in the year by Mr. Stimson (Toynbee, 
Survey of International Affairs, 1933, p. 407). 

21 Hudson, International Legislation, Volume VI, p. 623. 
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obligations of non-recognition of consequences of acts con- 
trary to international law constitute a new feature in interna- 
tional practice. They differ essentially from such obligations 
as those accepted in the declaration of the signatories of the 
Holy Alliance at Troppau on November 13, 1820,^^ or by the 
Central American States in 1907 and 1923, not to recognize 
internal changes or situations whose incidents are a matter of 
indifference for international law. 

The Jurisprudeyitial Basis of the Principle of Non-Recognition 

Neither the announcement of non-recognition by the United 
States in January 1932, nor the Resolution of the Assembly of 
March of that year, nor the American Treaties of 1933, were 
intended to have or could have the effect of invalidating any 
act or the results thereof which but for the declaration of non- 
recognition would be valid. Their effect and probable inten- 
tion was of a quite different nature. They constitute, as in the 
case of the United States, either a unilateral announcement or, 
as in the other case, the assumption of an obligation or the 
declaration of an already existing duty not to contribute by 
a positive act to rendering valid the results of an act which is 
in itself devoid of legal validity. This construction of non- 
recognition is based on the view that acts contrary to interna- 
tional law are invalid and cannot become a source of legal 
rights for the wrongdoer. That view applies to international 
law one of “the general principles of law recognized by civilized 
nations.”^® The principle ex injuria jus non oritur is one of 
the fundamental maxims of jurisprudence. An illegality cannot, 
as a rule, become a source of legal right to the wrongdoer. This 
does not mean that it cannot produce any legal results at all. 
For it may naturally entail a legal sanction against the law- 
breaker; it may in the interests of commerce and general 
security be a source of rights for third persons acting in good 
faith; it .may, temporarily and provisionally, confer upon the 

Article 3 of the declaration reads as follows; "The Allied Powers not only 
formally declare the above to be tlieir unalterable policy, but faithiul to the 
principles which they have proclaimed concerning the authority of legitimate 
governments, they further agree to refuse to recognize any changes brought 
about by other than legal means” [as quoted by Cresson, The Holy Alliance 
(1922), p. 992, n. 2]. The basis of the doctrine of non-recognition is the 
illegality from the point of view of international law of the acts giving rise 
to the situation in question. 

22 Article 38 (3) of the Statute of the Permanent Court of International fustice. 
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wrongdoer a measure o£ protection of his possession: it may, if 
the rigid conditions of time and of other requirements have 
been complied with, crystallize into a legal right as the result 
of the operation of prescription. But to admit that, apart 
from well defined exceptions, an unlawful act or its immediate 
consequences and manifestations may become suo vigore a 
source of legal right for the wrongdoer is to introduce into the 
legal system a contradiction which cannot be solved by a denial 
of its legal character. International law does not and cannot 
form an exception to that imperative alternative. 

The Maxim ex injuria jus non oritur in International Law 
For reasons connected with the substantive and procedural 
weakness of international law, the operation of the principle ex 
injuria jus non oritur is there exposed to considerable strain and 
to wide exceptions. On the other hand, the absence of more 
direct means of enforcement tends to endow the principle of 
nullity of illegal acts with particular importance in the inter- 
national sphere. It is of interest to note the way in which the 
Permanent Court of International Justice has on a number 
of occasions given expression to the principle that no rights 
can be derived from an illegality. Thus in the Free Zones 
dispute between Switzerland and France the Court pointed out, 
in its Order of December 6, 1930, that France could not invoke 
against Switzerland any changes resulting from the unilateral 
transfer, which the Court held to be illegal, of the French 
customs line.2* In the Advisory Opinion of March 3, 1928, the 
Court held that Poland was not entitled to invoke the fact that, 
contrary to her international obligations, she had failed to 
incorporate the relevant treaty into Polish municipal law.^® 
In the Judgment of July 26, 1927, in the case concerning the 
Factory of Chorzow, the Court disposed of one aspect of the 
Polish objection to its jurisdiction by stating that it is “a 
principle generally accepted in the jurisprudence of interna- 
tional arbitration, as well as by municipal courts, that one 
Party cannot avail himself of the fact that the other has not 
fulfilled some obligation or has not had recourse to some means 
of redress, if the former Party has, by some illegal act, pre- 
vented the latter from fulfilling the obligation in question, 

Series A, No. 24. 

Series A/B No, 58, p. 75. 
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or from having recourse to the tribunal which would have 
been open to him."^“ In refusing, in August 1932, the Nor- 
wegian request for interim measures of protection against cer- 
tain acts of Denmark with regard to the South Eastern Territory 
of Greenland, the Court drew attention to the fact that the 
acts in question could not in any event, or to any degree, affect 
the sovereign rights of Norway over the territory in question 
if such rights were otherwise valid.^'^ In the final Judgment in 
that case, given on April 5, 1933,^® the Court held that the 
Norwegian declaration of occupation and other measures taken 
by Norway in that connection constituted a violation of the 
existing legal situation and were accordingly “ill^gales et non 
valables” (“unlawful and invalid”). This finding, given by a 
practically unanimous Court, is the more significant if we con- 
sider that, as may be seen from the Dissenting Opinion of 
Judge Anzilotti, the Court probably had the opportunity to 
consider this aspect of the question. In his Dissenting Opinion 
Judge Anzilotti maintained that “the Court could not have 
declared the occupation invalid, if the term “invalid” signifies 
“null and void.”^® 

Invalidity of Titles Based on Treaties Inconsistent with Former 
Treaty Obligations 

The operation of the principle rendering invalid the results 
of an unlawful act shows itself with particular emphasis in 
the wider sphere of treaties inconsistent with the international 
obligations of the contracting parties. It is unlawful for a State 
to act or to agree to act in violation of the international rights 
of another State. In the matter of treaties it is unlawful for a 
State to conclude a treaty the performance of which would 
interfere adversely with the existing contractual rights of an- 
other State. A treaty which to the knowledge of both contract- 
ing parties is contrary to pre-existing treaty obligations binding 
upon one or both of the parties is, in general, illegal, invalid 
and unenforceable. It is unable to produce legal results be- 
tween the parties. The doctrine of non-recognition does not 
invalidate the treaty in question; tire latter is invalid ipso facto, 

Series A, No. 9, p. 31. 

Series A/B, No. 48, p. 285. 

2S Series A/B, No. 53, p. 75. 

22 Series A/B, No. 53, p. 96. 
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by reason of the circumstances of its creation. States subsci’ibing 
to or bound by the principle of non-recognition merely an- 
nounce that they will do nothing to cure the treaty and its 
consequences of the effects of invalidity inherent therein.®® 
The example of illegality resulting from treaties conflicting 
with general or particular international law is of special im- 
portance in view of the fact that recent general treaties like 
the Covenant of the League of Nations and the General 
Treaty for the Renunciation of War of 1928 affected with 
illegality acts which international law had hitherto left to the 
unlimited discretion of States. The result has been an increase 
in the possible number of treaties rendered invalid in conse- 
quence of their being inconsistent with these recent obligations 
of a most comprehensive character. Thus a treaty imposed 
by the victor upon the vanquished as a consequence of a war 
undertaken by the former is void in all cases in which he 
had resorted to war contrary to his obligations under the 
Covenant of the League or the General Treaty for the Renun- 
ciation of War. It is void on the ground that the established 
rule disregarding the vitiating effect of duress does not apply 
to treaties concluded under compulsion and following upon 
wars undertaken by the victor in breach of these general in- 
ternational enactments. It is, moreover, invalid on the inde- 
pendent ground of being the result of a violation of the 
provisions of former treaties prohibiting or limiting recourse 
to war. 

Ex factis jus oritur 

The fundamental principle ex injuria jus non oritur is un- 
affected by the persuasive qualification expressed in the rival 


®0For a detailed discussion ot the question of the validity of treaties incon- 
sistent with previous treaty obligations and for judicial and other authority 
in support of the view put forward in the text see the author’s article in the 
British Year Book of International Law, XVII (1936), pp. 60-65. See also, for 
a discussion of the same question with regard to contracts in municipal law, 
his article entitled "Contract to Break a Contract” in Law Quarterly Review, 
62 (1936), pp. 494-529. Sec also the writer’s note on the Opinions of Judges 
Van Eysinga and Schticking in the Oscar Chinn Case (British Year Book of 
International Law, XVI (1935), p. 164). But see Sir John Fischer Williams in 
Hague Academy, Recueil des Coitrs 44 (1933) (ii, pp. 281 et seq), and in Trans- 
actions of the Grotius Society, XVIII (1935). pp. 120-123. See also, for references 
to British practice, McNair, The Law of Treaties (1938), pp. 116-124, 
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maxim ex faclis jus oritur. law is a product of social reality. 
It cannot lag for long behind facts. If it does, it runs the danger 
of heaping ridicule upon impotence and of contaminating, as 
the result, those fields of the law with which practice still con- 
forms. This antinomy of law and fact is an abiding problem 
of jurisprudence. In a very real sense the validity of the law 
is not dependent upon its actual observance, just as the validity 
of grammar is not dependent upon our compliance with its 
rules in any given case. They are what have been called “norma- 
tive rules.” Law, once established, tells us what, under the 
pain of compulsion, is the right conduct; it is not a summary 
or a generalization of actual behavior; it is not affected by 
wrongful conduct. On the other hand, while law, so long as it 
is valid, is unaffected by a violation of its rules, its continuous 
breach, when allowed to remain triumphant, ultimately affects 
the validity of the law. As the sociological basis of the legal sys- 
tem as a whole is ultimately determined by the social realities 
of consent and power, so also the validity of its individual rules 
cannot in the long run be divorced from that foundation. 
Law conceived as an enforceable rule of conduct is to a large 
extent determined by what we judge to be socially feasible 
and practicable. Continued acquiescence in or toleration of 
illegality is a powerful element in the formation of such judg- 
ment. 

However, while the law-creating influence of facts must be 
fully acknowledged, the following important considerations 
must be borne in mind: Although on occasions a cumulation 
of illegal conduct, when tolerated or left unpunished by the 
society, may have the consequence of changing the law and of 
sanctioning rights originating in illegality, no such result can 
be attributed to single acts of lawlessness, however successful. 
International law, being a weak law, is fully exposed to the 
impact of the phenomenon to which jurists have referred as 
the “law-creating influence of facts.” But obviously, unless law 
is to become a convenient code for malefactors, it must es- 
tablish a balance between the “law-creating influence of facts” 
and what is the essence of law, namely, that its validity is 
impervious to individual acts of lawlessness. It is one thing to 
say that law is ultimately based on facts of life and that it is a 
body of rules established by a system of force actually opera- 



144 


LEGAL PROBLEMS 


tive in society; it is another thing to say that breaches of the 
law, if successful, become part of the legal order. A balance 
must be found somewhere. It cannot be found in the im- 
mediate validation of the illegal act; it may be found in con- 
siderations of a general nature which would justify the legislator 
in incorporating the result of the illegality as part of the law. 
In the absence of such incorporation a provisional balance 
may be found, in the internatiorral sphere, in de facto recogni- 
tion in a way combining the necessities of international inter- 
course with the maintenance of an essential legal principle. 

The Validation of Illegality: (1) by Prescription 

If the maxim ex injuria jus non oritur is a fundamental 
principle of international law no less than of municipal law, 
then the further question arises whether the results of the 
illegal act can ever be incorporated as part of international law. 
How much substance is there in the view that the principle of 
non-recognition is justly open to the reproach of imniutability 
and rigidity? Can the effects of the illegal act ever be freed 
of the stigma of their origin? This, it is believed, may be done 
in three ways; 

The first is the operation of the rule of prescription. The 
limits and conditions of the operation of acquisitive prescrip- 
tion in international law are not above controversy. Its require- 
ments may not be as stringent as in the municipal sphere, but 
it would seem that the patent illegality of the purported ac- 
quisition, combined with continued protests on the part of the 
dispossessed State, are sufEcient to rule out the legalization in 
that manner of the original act. Even assuming that prescrip- 
tion may be operative in the circumstances of the case, it must 
comply at least with the requirement of the lapse of a sub- 
stantial period of time. To invoke the institution of prescription 
in municipal law as a reason for the immediate recognition 
or validity of internationally unlawful acts is to use the term 
“prescription” in a sense unknown to any system of law. In 
the course of the discussions concerning the recognition of the 
state of affairs established by the Japanese invasion of Man- 
churia and of the Italian annexation of Abyssinia, the principle 
of non-recognition was criticized by some on the ground that, 
after all, municipal law admitted the institution of prescrip- 
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tion.^^ Seeing that this particular criticism was voiced in the 
years immediately following the illegal acts in question, the 
reference to prescription must be regarded as having been used 
in a popular rather than a legal sense. 

The Validation of Illegality: (2) by Consent of the Injured 
Party 

Can the defect of illegality be waived and the title thus 
validated as the result of the consent of the State whose in- 
terests are primarily affected? It would seem that such consent 
might, as a rule, cure the original invalidity only when the 
right violated is grounded in a bilateral treaty or a customary 
rule operating exclusively for the benefit of the wronged State. 
However, in case of a violation of a multilateral treaty laying 
down rules of conduct whose observance is in the interest of 
all the contracting parties, it is difficult to see how waiver 
on the part of one of them — assuming that such waiver is 
juridically possible in the circumstances, e.g., in case of duress 
— can free the original act of its unlawfulness and its results of 
the taint of invalidity. If the invalidity be due, for instance, to 
a breach of the General Treaty for the Renunciation of War, 
how can the consent of the defeated State alone influence the 
legal situation? 

The Validation of Illegality: (3) by Recognition 

There remains the possibility of curing the invalidity of the 
results of the unlawful conduct by recognition on the part 
of States proceeding, as it were, as members of the interna- 
tional community, i.e., when acting in pursuance of the gen- 
eral interest and not with a view to promoting their private 
advantage. They may do it individually or collectively, al- 
though in the former case the presumption of the general 
good is less cogent. They may, by what may be called a quasi- 
legislative act, give legal force to a situation which is in the 
eyes of the law a mere nullity. The term “quasi-legislative” 
is here used because, while there is in the international sphere 
no legislation in the strict meaning of the term, there are cases 
in which, because of the absence of a legislature proper, a 

®^Thus we find Mr. Moore saying in 1937: "AH systems of law recognize, 
by the doctrine of prescription and otherwise, that the recognition of accom- 
plished facts plays, as a principle of certainty in peace, a large part in human 
affairs.” [Harvard Law Review, 50 (1937). p. 436]. 
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State or a number of States must fulfill the functions ordinarily 
reserved to legislation. This means that there are cases in which 
the assumption of legislative powers, if exercised in good faith 
and in the interest of general international welfare, is a course 
preferable to the perpetuation of a social anomaly. There is 
nothing obnoxious to legal principle in the idea of legalizing 
in this way the results of wrongful conduct. Such legislation 
consists, upon analysis, in the waiver by each of the recogniz- 
ing States of its right, grounded in customary international law 
or in a treaty, to treat the new title as invalid. Professor Scelle 
has expressed the view that recognition de jure constitutes “a 
logical absurdity seeing that it is impossible to give juridical 
consecration to a situation which is contrary to law.”^® But it 
is difficult to see the force of that objection. There is no ques- 
tion here of legalizing the illegal act; the question is one of 
disregarding the effects of the illegality. The results of an 
illegal act are a legal nullity; they are legally non-existent. 
The wrongdoer acquires no right under it. But there is no logi- 
cal objection to the community acquiescing, through collective 
or individual acts of its members acting in the general interest, 
in the assertion of a right which did not previously exist. To 
rule out that possibility altogether would mean to postulate for 
the law a degree of rigidity which may not always be compati- 
ble with justice and progress. Occasions may arise when the 
continuation of the policy or the obligation of non-recognition 
may not be conducive to the general good. When that happens, 
non-recognition may be adjusted to the requirements of in- 
ternational peace and stability. It may merge in a general, com- 
pensatory and remedial international settlement, as distin- 
guished from individual acts of recognition resulting from 
opportunism, from short-sighted wisdom, from a complacent 
claim to a sense of realities, or from less worthy motives of 
direct political or commercial advantages. There is a difference 
between this manner of recognition on general grounds and 
the almost automatic incorporation of any successful breach of 
international law as part of the law of nations on the ground 
that the law must follow the facts. Law follows facts which 
are not unlawful. When they are unlawful, and in particular 
when they are unlawful in being acts of aggression against the 

32 Preface to Rousseau, Le conjlit it&lo-sthiopien devaut Ic droit intornational 
(1938), p. X, 
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very life of another member of the community in deliberate 
disregard of what the enlightened conscience of mankind has 
begun to regard as fundamental obligations of conduct — when 
they are thus illegal, a heavy and most responsible burden of 
proof falls upon those embarking upon such acts of legalization 
of the effects of illegality. Recognition of the effects of il- 
legality may be a wise weapon of international policy or a 
bitter pill of unavoidable political necessity. Its merits in any 
particular case are not a matter for legal judgment so long as 
it is clear that in the opinion of those taking the decision non- 
recognition of the fruits of lawlessness is and remains an essen- 
tial principle of law.-’’^ 

The Significance of the Principle of Non-Recognition in In- 
ternational Law 

There ought to be no doubt that the principle of non- 
recognition fulfills an important and, in the present stage of 
international organization, an essential function in the main- 
tenance of the authority of the law. From the jurisprudential 
point of view the acceptance of the policy or of the obligation 
of non-recognition amounts to a vindication of the legal char- 
acter of international law as against the “law-creating effect of 
facts.” In a society in which the enforcement of the law is in a 
rudimentary stage, there is a natural tendency for breaches of 
the law to be regarded, for the sole reason of their successful 
assertion, as a source of legal right. Non-recognition obviates 
that danger to a large extent. It is the minimum of resistance 
which the law-abiding community offers to illegality; it is a 
continuous challenge and a continuous refusal to acquiesce 
in the wrong. In a sense, the effectiveness of non-recognition 
grows with the passage of years. For it brings into relief the 
contrast between the consolidating power of the successful de- 
fiance of the law and its status as a mere legal nullity in the 

®®Tlie decision of Great Britain and of other countries to recognize, in 1938, 
the annexation of Abyssinia by Italy must be judged by considerations of this 
nature. Insofar as in the intention of its authors the recognition was con- 
templated as the first and indispensable condition of pacification of Europe 
and of the world, it is argvtable that such recognition could be regarded as 
having been conceded for the common good of the international society. It 
was an act of international policy which could be criticized by reference to its 
political wisdom and its readiness to assume the probability of a radical 
change in the future conduct of the State responsible for the original il- 
legality. 
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eyes of others. As such it adds substantial emphasis to the legal 
character of international law. In a very real sense it constitutes 
just the vital difference between a law worthy of the name and 
a law concealing behind its misleading designation the un- 
fettered rule of violence. 

The Principle of Non-Recognition and the Necessities of In- 
ternational Intercourse 

Assuming that non-recognition is a weighty factor in the 
maintenance of the authority of international law, the further 
question arises whether it is necessarily an instrument of such 
rigidity as to constitute a serious impediment in the way of 
international intercourse. If it could be shown that adherence 
to the princijjle of non-recognition unavoidably results in 
ignoring altogether the existence of the power which actually 
exercises control and in avoiding anything which may bring 
the non-recognizing State in contact with the effective author- 
ity, then there might be room for the suggestion that the imice 
paid for the symbolic upholding of a principle is unduly high. 
However, in normal circumstances there is nothing in the atti- 
tude of non-recognition which need necessarily constitute an 
obstacle in the way of normal intercourse — so long as the State 
against which it is directed does not insist on full and formal 
recognition of the results of the illegal act. Ad hoc agreements 
— bilateral and certainly multilateral — may be concluded with 
the unrecognized State or government or in respect of territory 
claimed by virtue of an unrecognized title — ^without it being 
necessary or permissible to strain such conduct into implied 
recognition. In the case of conquest, recognition of the de facto 
authority of the annexing State provides a sufffeient basis for 
ordinary commercial intercourse and for the recognition of 
the legislative, administrative and judicial acts of the annexing 
State within the territory under its sway. Thus British Courts 
have repeatedly held that there is for the latter purpose no 
distinction between de facto and de jure recognition. They so 
held, in particular, after Great Britain had recognized in 1936 
the de facto authority of Italy over Abyssinia while refusing 
to recognize the de jure sovereignty of Italy This de facto 

^^Bank of Ethiopia v. National Bank of Egypt (1937), Ch 513. With regard 
to de facto recognition of governments the same principle was alTirmed in 
Luther Sagor (1921), 3 K.B. 532, and applied to de facto recognition of an 
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recognition of the Italian conquest was criticized on the ground 
that by means of a technical device a State may ignore its 
obligation in the matter of non-recognition. However, that 
criticism cannot be regarded as fully justified. Apart from the 
fact that at the same time the British Government and Courts 
acknowledged the juridical consequences attaching to the con- 
tinued recognition of the Emperor as the de jure ruler of Abys- 
sinia, the decisive consideration is that the value of non- 
recognition does not depend upon the degree of immediate 
hardship and inconvenience which it entails upon the law- 
breaker. Non-recognition is not a sanction in the nature of 
punishment aiming at bending the will of the wrongdoer by 
the overwhelming pressure of its immediate effects.®® Its princi- 
pal function must more accurately be conceived as an instru- 
ment for upholding the challenged authority of international 
law. That function it can perform without insisting on a rigid 
disregard of the realities of the situation. For that very reason 
de jure recognition is not, as a rule, an urgent practical neces- 
sity.®® 

While, therefore, de facto recognition may be open to criti- 
cism inasmuch as it renders non-recognition largely unreal by 
reducing the pressure inherent in non-recognition conceived as 
a sanction, it has the advantage of diminishing the urgency 
of de jure recognition. This was not sufficiently realized when 
the League of Nations first gave expression in 1932 to the 

insurgent government durante bello in Banco de Bilbao v. Rey (1938), 2 K.B. 176 
(1938), 2 All E.R. 253. In the Arantmzu Mendi (1938), 3 All E.R. 333 (1938), 4 
All E.R. 269 (1939), 1 All E.R. 719, the Courts went to the length of granting 
to the insurgent government thus recognized jurisdictional immunity as against 
the government recognized de jure. For a criticism of this decision see Lauter- 
pacht in Modern Law Review, June 1939. 

®sThe realization of the meaning of the principle of non-recognition apart 
from its possible significance as a sanction ought to have assisted in discouraging 
assertions of the kind put forward after the occupation of Abyssinia by Italy, 
namely, that as sanctions under the Covenant are not punitive but preventive 
in their purpose, non-recognition ought to be abandoned as soon as the 
aggressor has achieved his unlawful design. 

®°From this point of view it may not be easy to follow the rigid alternative 
suggested by the British Secretary for Foreign Affairs at the meeting of the 
Council in May 1938. He said: "It is the considered opinion of His Majesty’s 
Government that, for practical purposes, Italian control over virtually the 
whole of Ethiopia has become an established fact, and that sooner or later, 
unless we are prepared by force to alter it, or unless for ever we are to live 
in an unreal world, that fact, whatever be our judgment on it, will have 
to be acknowledo-ed.” {Official Journal, 1938, May-June, p. S3S). 
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obligation of non-recognition. In the final recommendations 
of the Assembly’s Report of February 24, 1933, it was laid 
down that the Members of the League will continue not to 
recognize the new regime either de jure or de facto. The Ad- 
visory Committee of the League which was concerned with 
the matter made recommendations calculated to combine the 
refusal of even de facto recognition with the necessities of in- 
tercourse. While recommending a number of measures such 
as the prevention of the accession of Manchukuo to interna- 
tional conventions and the refusal to admit official quotations in 
Manchukuoan currency, the recommendations did not oppose 
replacement of consuls, the issue of travelling documents by 
the consuls of the sending State and, at a later stage, technical 
agreements between the postal administrations of Members 
of the League and of Manchukuo.^'^ 

Objections to the Principle of Non-Recognition 

The above considerations supply to some extent an answer 
to the criticism with which the principle of non-recognition 
has met from apparently opposed quarters. Inasmuch as it im- 
plied a measure of sanction for and repression of breaches of 
international law, it was assailed by those w’ho believe that real 
progress in international affairs lies in the abandonment of any 
effort of collective enforcement of international law.*’** It has 

For the recommendations ot the Committee of Jtine 1933, and May 16. 
1934, see, respectively. League of Nations Official Journal, Special Siippl. No. 
113, p. 11, and Official Journal, 1934, p. 430. On some questions connected with 
the non-recognition o£ Manchukuo see Willoughby, The Sino-Japanese Con- 
troversy and the League of Nations (1935), pp. 516-535; Chailley in Revue de 
droit international, XIII (1934), pp. 161-174; Cavard in Revue gdndrale de droit 
international public, 42 (1935), pp. 5-99. For a discussion ot the consequences 
o£ a complete refusal oT recognition see McNair in Rritish Year Book of Inter- 
national Law, XIV (1933), pp. 72-74, and Fischer Williams in Hague Academy, 
Recueil des cours, 44 (1933) (ii), pp. 294 et seq. 

®®Thus Mr. Moore, a former judge of the Permanent Court of International 
Justice, has criticized it in the following scathing terms: "Its chief weakness lies 
in the fact that those who employ it often must content themselves with futile 
words or must fight, while the adoption of the latter alternative would 
necessarily be a confession of failure. All systems of law recognize, by the 
doctrine of prescription and otherwise, that the recognition of accomplished 
facts plays, as a principle of certainty and peace, a large part in human 
affairs; and nations are but aggregations of hitman beings, who may not 
relish daily reminders of their shortcomings by others whom they may not 
deem above reproach, or wholly disinterested or unprejudiced.” [Harvard Law 
Review, 50 (1937), p. 438); see above pp. 7. 21, for comment on this criticism; 
and Wild, Sanctions and Treaty Enforcement (1934), pp. 160-179. See also Sir 
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already been submitled that its effect as a sanction is not the 
only, and perhaps not the main function of the principle of 
non-recognition. 

On the other hand, the principle of non-recognition has been 
exposed to criticism on the part of those who have seen in it 
a regrettable device for avoiding the fulfillment of substantial 
obligations accepted in the Covenant of die League of Na- 
tions, by means of a declaration faulty in law and ineffective 
in practice. On the part of both these categories of critics it 
has been maintained that insofar as the principle of non- 
recognition postulates the necessity of recognition for the ac- 
quisition of title, it is not supported by international practice; 
that, insofar as it asserts the general invalidity of treaties 
and situations contrary to international law, it cannot be ad- 
mitted as a sound legal doctrine; and that the principle of 
non-recognition is inadmissible insofar as it usurps for one 
State or group of States the right to invalidate international 
acts. These criticisms have already been discussed. 

There is force in die view that the authority of international 
law may in the long run be lessened in consequence of the 
principle of non-recognition inasmuch as it may be used as an 
easy device for avoiding more substantial obligations for ac- 
tively enforcing the law. However, it is clear that the device 
is not always an easy one; it cannot always be resorted to with- 
out the risk of immediate political disadvantages. Moreover, 
the obligations are in some cases, as in the General Treaty for 
the Renunciation of War, non-existent; in others, such as the 
Covenant of the League, they are less rigid and comprehensive 
than is commonly assumed. To that extent non-recognition is 
an addition to the forces making for the reality of international 
law. Even when there exists a duty to defend the rights of the 
injured State by means more substantial than a verbal declara- 
tion, such advantages as that declaration possesses are preferable 
to total inaction. It is not reasonable to assume that if only we 
succeed in disclosing the actual ineffectiveness of mere non- 
recognition, States will thereupon embark upon a more efiica- 

John Fischer Williams, relerred to above, p. 6. But see Wright in American 
Journal of International Law, XXVI (1932), pp. 342-348, and XXXII (1938), 
pp. 526-35. 

80 See e.g,, McNair, in British Year Book of International Law, xiv (1933), 
p. 73. 
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clous fulfillment of their obligations. In itself, the attitude of 
non-recognition shows that the law, though temporarily shorn 
of its strength, is a powerful factor so long as there is predomi- 
nant the sentiment of its ultimate authority. Law is not neces- 
sarily disintegrated by impotence; but it is destroyed by volun- 
tary submission to the lawlessness of force. Non-recognition 
prevents that contingency. For this reason it is impregnable as 
a legal principle. 

Occasions may arise when the formal upholding of the law 
must be sacrificed on the altar of peace and for the sate of 
peace. In such cases it is for enlightened statesmanship to de- 
cide whether the emergency is of such a nature as ought to be 
met by the sacrifice of principles upon which peace ultimately 
depends. Notwithstanding such temporary sacrifices it cannot 
be said that practice reveals a tendency to jettison the principle 
of non-recognition. When in 1938 the British Government took 
steps to obtain release from the obligation of non-recognition 
in the matter of the Italian conquest of Abyssinia, it announced 
its firm attachment to the principle as such.'“' The attitude of 
non-recognition of Manchukuo has been maintained by most 
States. After the invasion of Czechoslovakia by Germany in 
1939, the United States, Great Britain, France, Russia and 
other States announced that they regarded the German action 
as illegal and that no recognition would be granted to the 
change thus effected.*^ There was no disposition to act on the 

’“’See above, p, 138, note 19, 

June 20, 1939, a reply was given by the British Government in the 
House of Commons to the effect that His Majesty’s Ambassador in Berlin was 
instructed to apply for an exequatur for a consul-general in Prague; and that 
although this step implied de facto recognition of the existing position, the 
Government had not changed the views previously expressed on the question, 
namely, that it did not recognize the legality of the new situation. There was, 
for a variety of reasons, no refusal to recognize the annexation of Austria by 
Germany in 1938. The change could be represented (not very convincingly) 
as being, in form, one of the voluntary merger on the part of a population 
clearly of the same race and language as the annexing State. It was subse- 
quently confirmed by an apparently free vote of the population concerned. 
For some criticisms of the recognition by the United States of the annexation 
of Austria, see Garner in American Journal of International Law, XXXII 
(1938), pp. 421-423. The recognition on the part of the United States took the 
form of two Notes sent on April 6, 1938, informing the German Government 
that “the Government of the United States finds itself under the necessity as a 
practical measure" of closing its legation in Vienna, and that the Government 
of the United States was “under the necessity for all practical purposes of 
accepting” the fact of the cessation of the existence of Austria (Mew York 
Times newspaper, April 7, 1938). 
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view that success is a good reason for the immediate incorpora- 
tion of the fruits of illegality as part of international lawd® 

The conclusions of the preceding examination of the place 
of the jarinciple of non-recognition in international law may 
best be summarized in the form of propositions applying the 
relevant principles to the various aspects of the situation cre- 
ated in the Far East as the result of the invasion of China by 
Japan. 

(i) The principle of non-recognition applies to international 
situations brought about by a violation of a treaty or any other 
internationally illegal act. The action of Japan must be re- 
garded and has been declared by the overwhelming opinion 
of States and jurists to be contrary to the international obli- 
gations of Japan. With regard to the invasion of China in 1937, 
the Assembly of the League of Nations approved on October 
6, 1937, the Report of the Far Eastern Advisory Committee 
stating that the action of Japan “can be justified neither on 
the basis of existing legal instruments nor on that of the right 
of self-defense,” and that it is in contravention of Japan’s obli- 
gations under the Nine Power Treaty of February 6, 1922, and 
under the Pact of Paris of August 27, 1928.'^® The Government 
of the United States was informed of these findings and on the 
same day a statement was issued by the Department of State 
saying that “the United States has been forced to the conclu- 
sion that the action of Japan in China is . . . contrary to the 
provisions of the Nine-Power Treaty of February G, 1922, re- 
garding principles and policies to be followed in matters con- 
cerning China, and to those of the Kellogg-Briand Pact of 
August 27, 1928.”'‘‘‘ In view of these pronouncements it is per- 
missible to disregard any possible expressions of doubt on the 
question whether there has been any authoritative or impartial 
finding on the illegality of the Japanese action. This is a case 

^2 Neither did there take place any automatic recognition of the changed 
status o£ Albania as the result of the in-vasion of that country by Italy in 
April 1939. On May 1, 1939, when a question was asked ivhether the new 
British Ambassador would be accredited to the King of Italy in his capacity 
as King of Albania, the Prime Minister announced in the House of Commons 
that the credentials of the new Ambassador signed on March 28 were ad- 
dressed to “His Majesty the King of Italy, Emperor of Ethiopia” and that the 
Italian authorities expressed their willingness to accept the credentials signed 
in the above circumstances. 

League of Nations Official Journal, Special Suppl. No. 177, p. 37. 

*^New York Times newspaper, October 7, 1937. 
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in which the purpose and the reputation of international law 
are better served by an acknowledgment of undisputed facts 
than by misplaced judicial detachment. 

(ii) It is not certain to what extent the powers interested in 
the solution of the Far Eastern problem — i.e., the States bound 
by the Nine Power Treaty and Russia — are bound by a legal 
obligation of non-recognition. Any obligation of the signatories 
of the General Treaty for the Renunciation of War not to 
recognize changes brought about in violation of that instru- 
ment is of a moral rather than juridical nature. The signatories 
of the Nine Poxver Treaty (other than Japan) who are Mem- 
bers of the League of Nations are bound by the principle of 
non-recognition laid down in various pronouncements of the 
Assembly and Council and inherent in the wider obligations of 
the Covenant. 

(iii) Whatever may be the position with regard to any legal 
obligation of non-recognition, all the signatories of the Nitie 
Power Treaty (except Japan) and Russia have in various fonns 
announced their intention or policy of non-recognition in re- 
spect of the Japanese invasion of China. While non-recognition, 
as originally acted upon by the Members of the League, was 
conceived as an instrument of direct pressure in partial substi- 
tution for sanctions, it has subsequently lost that character. 
Such element of sanction as it possesses is indirect in beiirg the 
result of the moral and political consequences of an attitude 
of reprobation expressed in a continued non-recognition of the 
fruits of conduct stigmatized as illegal. 

(iv) The true and principal significance of the principle of 
non-recognition in relation to the Japanese action in China — 
as indeed in respect of any other internationally illegal action 
— is one of upholding the authority of international law against 
successful assertions of illegal force. The importance of that 
function in periods of general relaxation of the restraints of 
international law cannot be overestimated. 

(v) It has been shown that the principle of non-recognition 
thus conceived is compatible with a substantial measure of 
actual intercourse with an unrecognized authority or with re- 
spect to a situation whose validity is being denied. In view of 
this the maintenance of the principle of non-recognition with 
regard to the situation in the Far East need not constitute a 
serious impediment in the way of peaceful co-operation with 
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the local authorities in China and of protection of the interests 
of nationals of foreign powers. 

(vi) In any peaceful settlement of the Far Eastern dispute 
the principle of non-recognition, if adhered to to the end will 
have the effect of making it impossible for Japan to rely on 
any changes brought about in the meantime as the result of 
the factual situation resulting from the invasion or as the re- 
sult of any acts of the non-recognizing States otherwise capable 
of interpretation as constituting implied recognition. 

(vii) It is probable that the principle of non-recognition as 
enunciated by the United States and other States has a bearing 
upon the legal invalidity not only of the accomplished results 
of the illegal conduct but also of situations arising in its inter- 
mediate stages. With regard to the situation in the Far East 
this may mean that the hostilities conducled by Japan, having 
their origin in an illegal act, do not confer upon her the rights 
which international law associates with a condition of hostili- 
ties between sovereign States. It is an established principle of 
international law that neutral States are not entitled to com- 
pensation for losses arising to them as the result of legitimate 
acts and measures of war, international or civil. This rule is 
based on the jiriuciple that civil war, i.e.j rebellion against the 
constituted authority, is not prohibited by international law 
and that, in the absence of exjaress obligations to the contrary, 
war is not an illegal act. On the other hand, when the war is 
illegal in the sense that it is undertaken in violation of existing 
obligations or when the hostilities do not amount either to civil 
or to international war in its ordinary meaning or to a use of 
force short of war in accordance with international law, then 
the question arises whether the parties to the conflict or the 
party waging hostilities contrary to its international obligations 
is entitled to rely on the rule outlined above. On February 25, 
1938, the Government of the United States announced that 
American citizens in China are under “no obligation whatso- 
ever to take precautionary measures’’ against injury by the par- 
ties to the conflict, and that "if American nationals or property 
are injured in consequence of the operations of Japanese armed 
forces, the United States will be compelled to attribute’’ to 
Japan “responsibility for the damage.’’'^® The basis of that an- 

has been suggested by Professor Borcharcl in American Journal of In- 
ternational Law, XXXII (1938), p. 536, n. 4, that that responsibility rests on 
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nouncement may have been the view that the hostilities in 
China, being neither a war in the meaning attached to it by 
international law nor a civil war, did not confer upon Japan 
the rights otherwise enjoyed by combatants in respect of the 
persons and property of aliens; or it may have been based on 
the view that, the action of Japan having been declared illegal, 
it could not produce legal consequences affecting States which 
have, by declaring the policy of non-recognition, expressly and 
in advance declined to treat such action as a source of any pos- 
sible rights against them. In the latter case the principle of non- 
recognition may prove of considerable practical importance in 
any settlement based on law of the Far Eastern problem. 

grounds outside the law. It is submitted that persuasive legal reasons may be 
adduced in support o£ the accuracy of the announcement as cited. 
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In recent years there has arisen in political literature a doc- 
trine or cult which maintains that in the interests of law, order 
and stability it is desirable and necessary for states not to “rec- 
ognize” annexations or political changes that have occurred in 
alleged "violation” of what is said to be “international law,” 
i.e., the Covenant of the League of Nations or the Kellogg Pact 
or, in the Far East, the Nine Power Treaty. This doctrine is 
motivated by a desire to discountenance the use of force in 
effecting changes in international relations, and it is assumed 
that by not recognizing the results achieved by force its em- 
ployment will be discouraged. This school of thought would 
2Dosit an international duty not to recognize the results of what 
they call “illegality,” in the belief that united refusal to recog- 
nize will iDromote reliance u^Don and recourse to “law” when 
the necessity for changes becomes jmessing. 

While the more studious advocates of this doctriire admit 
that united action is practically impossible to obtain, as evi- 
denced in their stock examples of Manchukuo, Ethiopia, Aus- 
tria, Albania and Czechoslovakia; that the duty not to recognize 
“illegal” facts is little more dian an aspiration; that in actual 
practice a de facto status must eventually be admitted and re- 
lations conducted with governments and states in being, how- 
ever they originated; that war has not yet been outlawed and 
that its results often establish facts which are difficult to dispute 
or deny, they nevertheless think that there is more practical 
advantage in refusing to “recognize” facts deemed “illegal” 
than in recognizing them. This paper will attempt to refute the 
theories and assumptions upon which this conclusion is based, 
and will endeavor to show that it is not only impractical but 
that it creates but another means for postjooning if not prevent- 
ing understanding and stability in international relations. 

The misconceptions in theory and fact which underlie the 
doctrine of non-recognition are, among others, as follows; 

(1) that the international order is a perfectly legal order like the do- 

T.57 
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mestic order, whereas in fact it is a primitive order among politically 
independent, militarily disparate, economically competing and potentially 
hostile entities; 

(2) that it is possible to tell when a particular change, territorial or 
political, is “legally” or "illegally” effected, a moral and legal judgment 
from which the world heretofore had refrained because of its impractica- 
bility, its danger, its essential lack of criteria and the divisions and con- 
flicts it would necessarily create; 

(3) that recognition is tlie expression of approval and that when die 
cliange is disapproved, non-recognition operates as a deterrent or sanction 
against the “illegal” use of force, whereas recognition has not heretofore 
been deemed the expression of a moral judgment of any kind, but the 
practical means by which in international relations an unchangeable con- 
dition of fact, objectively established, is taken into account; 

(4) that by some instrument or principle not identified the nations of 
the world have been authorized to pass upon the morality or legality of 
each odier’s acts, even when not directly affecting them, whereas no such 
instrument or principle exists; 

(5) that when treaties of peace have been concluded contrary to prior 
obligations — presumably the assumed obligation not to go to war in viola- 
tion of the Covenant of the League or the Kellogg Pact — the treaty of 
peace is illegal and should not be recognized, whereas actually such a 
doctrine misconceives the legal character of both the Covenant of the 
League and the Kellogg Pact, and even if it did not, it might make so 
many recent treaties invalid as to make die status quo indigestible and 
thus create more or less permanent disorder. 

Realizing the impracticability of such an outcome of the 
doctrine, its more thoughtful exponents suggest that relations 
cle facto must or may be entered upon with the disfavored new 
state or government, but that de jure recognition should be 
withheld as a mark of disapproval and of support for the law, 
which would thus be vindicated. This leaves us with the very 
slight and tenuous result that facts must alter all he recognized, 
but with ill grace, with the making of faces and with threats 
of unfriendliness. But whereas even unpleasant or, if one will, 
even ‘'illegal” acts tend by the passage of time or prescription 
to establish their claim to legal validity, which further weakens 
the supposedly law-promoting effects of non-recognition, the 
unfriendly refusal of so-called de jure recognition is charged 
with highly political and belligerent consequences, which the ad- 
vocates of non-recognition seem to omit from their calculations. 

Thus, the attempt at this day to revive the obsolete doctrine 
of legitimacy is fraught with new dangers to a world already 
quite sufficiently disorganized and at loggerheads. Far from 
contributing to the growth of law, the new doctrine, it is 
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believed, would make for further political hostility, hardly a 
fertile soil for law. Indeed, when analyzed, it will be found 
that there is usually little basis for the charge of “illegality” 
in political annexations,^ that the biological, economic, histori- 
cal and psychological forces ivhich produce change can only be 
controlled by law and peaceful methods on demonstration to 
the expanding state of the advantage of such methods, and that 
the doctrine of non-recognition amounts to a rather churlish 
refusal to face unpleasant facts, giving to political judgments a 
fictitious legal justification. International law makes no place 
for a doctrine so destitute of constructive value. It was born 
in the i^ost-war era when formulae were used as a substitute for 
jDolitical judgment in dealing with a disintegrating political 
structure. Political engineers with practical wisdom would have 
been more effective repairmen than lawyers inventing new 
phrases and formulae. 

The doctrine of non-recognition is of a piece with the doc- 
trine of combined action against “aggressors” to preserve the 
sialus quo, with the purported outlawry of all rcvolters against 
the status quo, with the doctrine of sanctions under Article 16 
of the Covenant, all mistakenly advanced as contributions to 
the preservation of law. In actual fact, they have contributed 

^In one sense, w.nr generally involves a bieach o£ ireaties c.siabli.sliing Iriendly 
lelations. Bui Lhi.s ha.s not Iieen deemed a ground lor considering the war 
"illegal” or reCusing to acknowledge its results. Witness the treaties of peace 
of 1919. If the charge of illegality is based on the violation of treaties of friend- 
ship or of peace, then it may be said that political treaties are rarely deemed 
sacred and aie usually subject to change when conditions warrant. Non- 
aggression pacts are sometimes abrogated before commencing hostilities, some- 
times not. If the charge of illegality is based on the Covenant or the Kellogg 
Pact or the concept of “aggressor,” it is submitted that the charge usually 
has rro validity, unless the warring state admits that it is not fighting in self- 
defense, a circumstance which has never happened and Is not likely Lo otenr. 
When the refusal to recognize facts is based on the Covenant or the Kellogg 
Pact, we are in the field of political romance. 

The Nine Power Treaty is an equally flimsy document. There was really 
no such thing in 1922 as the “political or territorial integrity of tire Republic 
of Cliina.” The Open Door policy was actually accepted by none of Secre- 
tary Hay’s correspondents. The fact that Russia, though vitally interested, tvas 
excluded from participation in the Treaty reveals the unrealistic character of 
that document. It was a modus vivnndi for temporary stabilization, of a type 
not uncommon. But no legal case can, it is submitted, be built out of its 
vague terms. It is usual to try to find a legal ground for political hostility; 
it makes the case seem stronger. 

For a discussion of the fragility of political treaties in historical perspective, 
see speech of Senator Shipstead in Congressional Record tor October 16, 1939, 
pp. 797-805. 
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mightily by their vapidity, by their war-provoking tendencies, 
by their substitution of formula for practical wisdom, to the 
creation in Europe and in Asia of that emotional revolt and 
disorder they were designed to prevent. Lord Halifax on No- 
vember 7, 1939, invoked with justification Emerson’s famous 
remark that it will take all the ingenuity of the wise to repair 
the harm done by the good and that institutions to regulate 
European disorders must grow out of the roots of European 
experience and not be imposed from without by the inventions 
of what he might have called political soothsayers. 

The practice of recognition is primarily American in origin, 
for it grew to institutional proportions with the American and 
Latin American Revolutions at the end of the eighteenth and 
early nineteenth centuries. The illegitimate succession of sov- 
ereigns had on occasion in Europe been refused acknowledg- 
ment by pope or king, but this was hardly associated with an 
international legal custom. When numerous American states 
were created by revolution, it seemed necessary, as a counter- 
agent to the European doctrine of legitimacy, to provide the 
new states with a certificate of admission to the family of na- 
tions. The United States, eager to extend a helping hand to 
its Latin American imitators, was largely responsible for de- 
termining the objective indicia of recognition, namely, actual 
control of the government, effective establishment of the new 
state. In a sense, the doctrine of recognition implied a refuta- 
tion of the doctrine of legitimacy and time has proved that as 
it is futile to quarrel with unchangeable facts, so recognition 
stabilizes conditions whereas non-recognition unsettles them. 

In the United States the doctrine was associated with the 
doctrines of non-intervention and neutrality. Only toward the 
end of the nineteenth century, as will be described, was the 
doctrine of non-recognition introduced into Latin American 
conventions, at the instigation of nations that had been the 
victims of conquest. But as there is little incentive for conquest 
on this continent, the doctrine of non-recognition had only 
academic interest. Important changes in the European political 
scene were generally effected by the concert of Europe and 
thus rarely aroused the need for express recognition. Changes 
in Africa were effected by conquest or cession, but like discov- 
ery, were enlargements of existing states which neither invited 
nor received any certificate of recognition. Nobody “recognized” 



THE DOCTRINE OF NON-RECOGNITION 161 

the annexations effected by the United States in 1846 and 1899, 
after the wars with Mexico and Spain, nor, it is believed, was 
any nation asked to “recognize” the annexation of the Boer 
Republic in 1901. The idea that annexation requires express 
recognition of the expansion is an essential part of the post- 
war formulae designed to hold down the status quo. 

The erroneous view that recognition signifies approval of the 
new state or government is partly responsible for the dangerous 
but correct conclusion that non-recognition marks disapproval 
and, we submit, is an act of hostility. While it is true that the 
premature recognition of the revolutionary government of 
Franco in Spain on the part of Germany and Italy constituted 
a mark of approval and that the refusal of the United States to 
recognize the conquest of Manchukuo and Ethiopia signified 
disapproval, such use of the legal institution of recognition is 
an act of sheer intervention in the internal affairs of another 
state which by solemn treaty the United States on this continent 
at least professes to renounce. It is also true that propinquity 
and hegemony have enabled the United States to use its recog- 
nition power as a make-weight in settling or unsettling various 
Latin American governments. 

But this is a misuse of a legal institution to accomplish a form 
of intervention, which indeed is inherent in the doctrine of 
non-recognition. It would hardly be contended that United 
States recognition of Franco or even of the governments of Hit- 
ler and Mussolini constituted approval of these governments. 
The doctrine of recognition is susceptible of abuse, and it is 
abused when it is employed to signify approval. If it were to 
become customary thus to employ it each state would have to be 
armed to the teeth, for the unrecognized state or government 
might with its friends be in position to manifest its resentment 
at the withholding of that to which they felt themselves legally 
entitled. More or less permanent disorder would thus be sub- 
stituted for at least a modicum of order. Thus the attempt to 
promote a more moral world by the use of precarious political 
methods of intervention is more likely to produce anarchy than 
law. The hope that law can thus be promoted is harbored 
largely by those who fail to recognize the incidental conse- 
quences of national sovereignty, now more painfully acute than 
ever, and the nature of the political and power world with which 
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international law must deal. It would be pleasant if interna- 
tional law could rise above the facts. 

Perhaps another preliminary remark is justified. Much is 
made of the distinction between de facto and de jure recogni- 
tion. These terms are used in several senses, hence confusion 
is natural. Formal recognition by conclusion of treaties or 
exchange of ambassadors, is often temporarily withheld from 
a nexv state or government for political reasons. Actually, this 
is a form of intervention, but during the interim between 
origin and recognition the relations with the new state or gov- 
ernment are often characterized as de facto. The term is not 
one of art, and not one of international law, for the state or 
government actually exists and is therefore entitled to recogni- 
tion, it is submitted, as a matter of right. Legally, it i^erhaps 
requires no third-party recognition, which is a convenience 
for the facilitation of normal intercourse. If anything, the term 
de facto is one of constitutional law designed to indicate that 
the constitutional forms have not been fully complied with. 
In Cromwell’s day, it was used as a term of opprobrium to in- 
dicate the unconstitutional origin of Cromwell’s government. 
Apparently, it has not lost that connotation. In international 
law the de facto government of a state is necessarily the de jure 
government. But the term de jure recognition is a kind of dis- 
tortion to indicate that full and formal recognition has been 
extended as distinguished from incomplete or informal recogni- 
tion, designated by the ambiguous term "de facto recognition.” 
We speak also of local military government or of a faction in 
actual control of particular areas in war. or civil war as a “local 
de facto government.” The Confederacy was such, a govern- 
ment. Legal consequences flow from these different types of 
status which it is not appropriate now to discuss. 

With this introduction, we shall proceed to examine the 
practice of states, and particularly of the United States and 
Latin America, in the extension of recognition, and the theories 
developed under the regime of the Covenant of the League 
of Nations. We shall then endeavor to assess the effect of the 
new doctrine of non-recognition. 

II 

Inasmuch as the value of any policy is demonstrated only 
by the test of practical application, it is significant that the 
United States has had one major rule for recognition and that 
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it did not concern itself with subjective tests. The United 
States has granted recognition to new states, however formed, 
or new governments when they were in substantial control of 
their territories.^ It has accepted the fact of successful annexa- 
tion by making the necessary jaolitical adjustments.^ There was 
little or no deviation from this rule until the Civil War when 
in order to defeat recognition of the Confederacy by European 
states, Secretary of State Seward raised the question of its il- 
legal origin.^ Historians generally agree that this was purely a 
matter of political expediency and was of such short duration 
that it is not indicative of any permanent policy.® 

2 See, tor example, Secretary oC State Adam.s to the President, August 24, 
1818, Moore's Digest I, §§ 31, 78 and to the Spanish Minister, April 6, 1822, id. 
§g 3S, 88. This same control test appeared in the recognition on July 25, 1922, 
o£ Esthonia, Latvia and Lithuania: ", . . cognizance o£ the actual existence o£ 
these Governments during a considerable period ol time and ol the successCul 
maintenance within their borders o£ political and economic stability.” 1922 For. 
Rel. 2. 87? 4. 

As to new governments, as early as June 9, 1829, the Secretary o£ State in- 
structed Mr. Moore in Colombia that de facto governments were (o be treated 
as de jure governments. Moore o/>. cit., §§ 49, 1,37. Tlio same tests were applied 
in Europe. See, for example, the test described by Mr. Livingston tor Greece 
on April 20, 1833, id. 127, and by the American chargii for Portugal in Feb- 
ruary, 1911, 1911 For. Rel., G89. 

“ This has been true, even in case of the German annexation oC Austria, in 
which the Uuiled States has made the necessary changes in diplomatic staff 
and has turned to Germany tor payment on lire Austrian debt; see 18 Press 
Releases, 465-67 (April 9, 1988) and 19 Press Releases, 31B-31Q (December 3, 
1938). 

'.‘Goebel, Recognition Policy of the United States (New York, 1915) I7l et seg. 

While in a letter oC November 7, 1792, to Gouverneur Morris, Jellerson raised 
the issue o£ a government “formed by the will oE the nation substantially de- 
clared” (Moore, op. cit. I, §§ 43, 120), Seward was apparently the first to give 
the principle of popular support practical application as a test in granting 
recognition. In his instructions of May 7, 1868, on Peru, he tried to justily 
the rule: “When a Republican form, of government is constitutionally estab- 
lished, we hasten to recognize the administration and to extend to it a cordial 
friendship. We do this because every state which constitutes itself a republic 
becomes by force of that very circumstance a bulwark of our own republic. 
We do not deny or question the right of any nation to change its republican 
constitution. We do not deny the right even to change it by force, although 
we think that the exercise of force can be justified in rare instances. What we 
do require, and all that we do require is when a change of administration 
has been made, not by peaceful constitutional process, but by force, that 
then the new administration shall be sanctioned by the formal acquiescence 
and acceptance of the people.” 1868 Dip. Cor. 2, 863; quoted in Goebel, op. cit. 
202 . 

“Baty, "So-called ‘de facto’ recognition," (1921) 31 Yale L. J., 477-8; Goebel 
op. cit. n. 3, 198 et seq.) Hackworth, “Policy of the United States in Recognizing 
New Governments in the Past Twenty-five Years,” (1931) Proc. Am. Soc. I. L., 121- 
.v'122; Woolsey, “The Non-recognition of the Chamorro Government in Nicaragua," 
(1926), 20 A.J.I.L., 544-546. 
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The deviations, such as tliey were, have been in regional 
policies on the recognition of new governments. When Presi- 
dent Wilson came to the White House, he introduced a special 
rule which was intended to stifle South American unrest. I-Ie 
announced that he would not recognize governments which 
came into power by revolutions.® It is certain that, in taking 
this step, he knew that he was departing from the rules hitherto 
observed by the United States and that his Department of State 
questioned the wisdom of his plan.'^ Wilson supporters now 
argue that he was influenced by Colonel House’s dream of a 
Latin American union and by belief in moral sanctions.® 
Designed to smother revolutions, this policy had little effect 
in that direction. Indeed, it has shown clearly the futility of 
attempting to apply a single standard of political morality. 
Revolutions have continued to occur.® The doctrine has in- 
volved the United States in discussions of the internal affairs 
of other states which it was ill suited to conduct, with the un- 
fortunate result that the most persuasive advocate was likely to 
obtain recognition of his revolution. Thus, the clever Federico 
Pezet was able to persuade Wilson that the Benavides govern- 
ment in Peru in 1915 was legal, while the less persuasive repre- 
sentatives of Tinoco in 1917 failed to convince Wilson. There 
was essentially no difference between the two revolutions. Fur- 
thermore, the Wilsonian rule has failed to meet the acid test of 
application by arbitral tribunals.^® It has provoked bad feeling 
in the countries subject to its application.^! As a result, it has 
been abandoned, at least as a unilateral policy.!® 

8 See circular sent to American diplomats, 1913 For. Rel., 7. 
r Baker, Woodrow Wilson, Life and Letters, IV, 249'6'1. 

SNotter, Foreign Policy of Woodrow Wilson (1937), 233 et seq. 
oSee Jones, The Caribbean Since 1900 (1936), 426 et seq.-, Munroe, The 
United States and the Caribbean Area (1934), 211 et seq. 

10 Repudiated By Taft as arbitrator in the case between Great Britain and 
Costa Rica, involving the Tinoco administration; see (1924) 18 A.J.I.L., 152-7; 
Hopkins (U. S.) v. Mexico, Sept. 8, 1923, Opinions of Commissioners, 1927’, 
pp. 42 and 50. 

n Moore, Principles of American Diplomacy (1918), 214. See, for example. 
Be la Rosas, "Les finances de Saint-Bomingue" (1914), 21 Riv. gen. D.I.P., 
664-8; Anderson, "Estatus del gobierno que preside en la Rcpuhlica de El Sal- 
vador el General B. Maximiliano Hernandez, conforrae a la constitucion y a 
los tratados de Washington” (1934), 22 Rev. der. int., 17-32. 

r^Stimson so stated in his address of Eebruary 6, 1931, before the Council 
on 1‘oreign Relations, Latin American Series of the State Department, No. 4, 7-8. 

IS In his speech of Becember 28, 1933, Pr^ident Roosevelt said, "The inain- 
tenance of constitutional government in other nations is not a sacred obligation 
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This requirement of constitutional legitimacy had as a paral- 
lel, if not as its origin, the Tobar doctrine, which had been 
incorporated into the Central American treaties of 1907 and 
1923. In a famous letter of March 15, 1907,^“ Carlos R. Tobar, 
a former Ecuadorian Minister of Foreign Affairs, had asserted 
that the American republics should agree to intervene in in- 
ternal dissensions in the American hemisphere and that the 
intervention should take the form of non-recognition of de 
facto governments formed after revolts against the constitution. 
He felt that any objectionable qualities in the intervention 
would be removed by the fact that the action was taken under 
agreement. This was written into the Additional Convention 
to the General Treaty of Peace and Amity of December 20, 
1907, along with a denial of the right to intervene in civil 
strife.!® It was made stronger in 1923, by including no recogni- 
tion of governments whose heads were persons who had been 
leaders in the coup d’etat or related to such leaders, or who 
could not hold the office under the terms of the constitution. 
In the 1923 treaty no distinction was made between action by 
private and by public forces.!® 

While the United States did not sign these treaties, it an- 
nounced that it would support this rule.!'! It has, however, 
reserved its freedom of action in doing so,!® jq q^at the decisions 
have been increasingly personal and subjective. 

The 1907 treaty came to an end when Nicaragua refused to 
abide by the 1917 decision of the Central American Court on 
the Bryan-Chamorro treaty. The 1923 treaty was met at the 
outset by local opposition,!® and failed to survive beyond its 
appointed span.®® 'The philosophy which the treaties expressed 

devolving upon the United States alone.” P Press Releases, 381 (December 
30, 1933). 

u French text given (1914) 21 Rev. gdn. D I.P., 482-5. 

15(1908) 2 Supp., 229-31. 

18 Art. 2, (1923) 17 A.J.I.L,, Supp. 118-9. The prohibition of intervention 
was continued in Articles 4 and 14. 

11 Secretary of State Hughes to the Minister in Honduras, 1923, For. Rel. 2, 
432-4. 

18 Stimson admitted that in case of difficulties “this Government must reserve 
its freedom of action." Speech of February 6, 1931, op. cit., n. 11, 11-12. 

18 See Buell, "United States and Central American Revolutions,” (1931) For. 
Policy Rept., 192-3; Moreno, Historia de las relaciones interstatuales de Cen- 
troamerica (Madrid, 1928), 432 et seq. 

28 Thus, on January 26, 1934, the American chargd was instructed to extend 
recognition to El Salvador "in view" of El Salvador’s denunciation of this 
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has been said not to be binding on non-signatories and is not 
to be regarded as a postulate of international law.^’- Its failure 
could not be more strikingly accentuated than by the announce- 
ment by Mexico of the "Estrada doctrine,” a rule designed to 
avoid passing on the legal title of foreign regimes as acts de- 
rogatory to sovereignty.^^ The very introductory paragraphs 
of the Mexican statement show the irritating effect of these 
philosophies.^^ 

No consideration of the policy of the United States in grant- 
ing recognition would be adequate, which failed to take into 
account the attitude of Latin America and the pressure of its 
influence as demonstrated at conferences. The Latin American 
countries have always been interested in plans designed to 
maintain the political status quo. The action which they have 
taken at various conferences held in this hemisphere, whether 
or not the United States was present, is as significant for pur- 
poses of studying recognition policies as is the policy of the 
United States. Superficially, this might lead to the conclusion 
that the idea of collective action had triumphed. But it is a 
paper triumph only, although it weakens the consistency of the 
American rule. 

The desire for multilateral agreements regulating continental 
affairs appeared in the early part of the nineteenth century. 
Bolivar considered the wisdom of such unity of action. The 
program of the first Panama conference contained points which 
had no other purpose. While that conference was abortive, it 
is important as marking a division of policy which was to en- 
dure for over a century. The instructions given the American 
delegates contained, among other things, directions that the 

treaty and its previous recognition by Nicaragua, Honduras, and Guatemala. 
Costa Rica had previously denounced the treaty and recognized the new 
government in El Salvador. JO Press Releases, 61 (January 31 , 1934 ). 

®>-See, for example, Woolsey, op. cit. n. 4, 545; Larnaude, "Les gouverne- 
inents de fait," (1921) 28 Rev. gin. DI.P., 498-9. 

In discussing this and the Wilsonian requirements, Fischer Williams has 
said that their incorporation into international law would amount to a rule 
of the divine right to democratic self-government according to well established 
constitutional principles. "La doctrine de la reconnaissance en droit interna- 
tional,” 1933 Acad. Dr. Int. 2 Rec., 248-60. 

Jessup (1931) 25 A.JJJL., 719-23; Castro Ramirez, "Doctrine estrada,” (1931) 
20 Rev. der. int., 370-79; Nervo, "Doctrine estrada," (1931) 7 Rev. Dr. Int.. 436-46, 

Mexico pointed to the fact that she had been a chief sufferer from the 
rules of recognition which permitted foreign states to pass on questions of 
legitimacy. (1931) 7 Rev. Dr. Int., 437. 
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Latin American countries did not bring up such issues again 
until 1923. In the Santiago conference held that year, eco- 
nomic conditions combiired with League philosophies to pro- 
duce new pressures. Consequently, the resolution of May 1, 
1923, directed that there should be study of the means of “mak- 
ing more effective the solidarity of the collective interests of 
the American continent.”^* The preparatory work for that 
study was done by the American Institute of International Law. 
In Project No. 6, the 1923 treaty rule on recognition was spe- 
cifically rejected.^® While the Commission of Jurists which sat 
in 1927 did not support this proposition, it is significant that 
their Project No. 2 (States: existence — equality — ^recognition) 
in Article 3 forbids intervention, in Article 5 concedes the right 
of a state to "provide for its conservation and prosperity, and 
consequently to adopt whatever organization it thinks proper, 
to legislate concerning its own interests,” and in Article 8 
sets up objective tests for recognition.^® These tests were 
(1) effective authority with probable stability and obedience 
from the population, especially in matters of military service 
and taxation, and (2) capacity to discharge pre-existing inter- 
national obligations, to contract others and to obey the rules 
of international law. The fruition of this study came at Monte- 
video in 1933 in the convention on the rights and duties of 
states. In Article 8 it provided that "no state has the right to 
intervene in the internal or external affairs of another.” In 
Article 11, there was established a rule of contrary philosophy: 
non-recognition of “territorial acquisitions or special advan- 
tages” obtained by force, whether by arms, diplomatic pressure 
or otherwise.^^ Secretary Hull subscribed to the doctrine of 
non-intervention and said that the United States accepted it, 
as shown in President Roosevelt’s speeches and in his own 
speech of December 15, 1933. Brazil and Peru accepted the 
doctrine in principle but thought that it was not ready for codi- 

^ International American Conference, 1923 (Havana eel.), II, 340. 

^^SeeA.JI.L. (1926) Sp. Supp., 310 and (192?) 21 A.J.LL., 312. Art. S is signifi- 
cant: “Every abnormally constituted government may be recognized if it is 
capable of maintaining order and tranquillity and is disposed to fulfill the 
international obligations of the nation." 

^oA.JJX. 1928 Sp. Supp,, 240-1. 

Kept, of American Delegates to the Seventh International American Con- 
ference of American States, 166-8. 
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fication, because not all countries had signed the Rio anti-war 
pact.^® In 1936 this rule on non-intervention was confirmed.®” 

Both these conferences proposed conventions requiring con- 
sultation and collective action. The Lima results do not vary 
the pattern. In view of the statements made by the United 
States when granting recent recognitions,®” and President Roose- 
velt’s pronouncements,®^ it would seem that, when writing in- 
ternational paper for New World consumption, the United 
States rejects the unhappy lessons of practical experience with 
the doctrines of constitutional legitimacy and has left the door 
open for collective action, even though allegedly returning to 
her objective tests for recognition. 

Ill 

Europe was reluctant to depart from objective tests, for even 
advocates of the doctrine of non-recognition admit that it was 
developed in the United States and accepted by the League as 
a link between the Uniled States and the League system.®® 

23 Zd, 19-20. 

R^pt. of American Delagales to the Eighth International American Con- 
feience of American States, 19 and 127-8. 

no When the new regimes in the Argentine, Bolivia and Peiu were recognized, 
the Secretary ot State gave an elaborate statement o£ the jnstifications. He 
stressed not only their control oC the country and the desire to fulfill inter- 
national obligations but also the expression of an intent "to hold, in due 
course, elections to regularize its status.” 3 Press Releases, 192-3 (September 20. 
1930). When the Brazilian regime was recognized on November 5, 1930, Brazil 
was reported as describing the composition of her government, id. 322-3 (Novem- 
ber 8, 1930). When the Department ot State announced the recognition of the 
Andrade government in Guatemala, it also announced that government’s decree 
calling for elections, 4 Press Releases, 21 (January 7, 1931). In his request for 
recognition of March 5, 1936, the Piesident of Paraguay referred to the 
“democratic principles" which were to guide organization. 14 Press Releases, 
238-9. 

3^ His speech of December 28, 1933, op. cit. n. 12, is particularly significant. 
He said: "It therefore has seemed clear to me as President that the time 
has come to supplement and to implement the declaration of President Wilson 
by the further declaration that the definite policy of the United Slates from now 
on is one opposed to armed intervention. 

“The maintenance of constitutional government In other nations is not a 
sacred obligation devolving upon the United States alone. The maintenance 
of law and oiderly processes of government in this hemisphere is the concern 
of each individual nation within its own borders first oE all. It is only if and 
when the failure of orderly processes affects the other nations of the continent 
that it becomes their concern; and the point to stress is that in such an event 
it becomes the joint concern of a whole continent in which we arc all neighbors.” 

32 Sharp, Non-recognition as a legal obligation (Li^ge, 1934) 135, 139, 140-3. 
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Thus, most non-American writers reject the doctrine o£ consti- 
tutional legitimacy as a form of intervention.®* Larnaude ex- 
pressly rejects the argument that the forms set up by a consti- 
tution are the only forms of popular assent.*'‘ Some authors 
would justify the denial of recognition if the new state or gov- 
ernment indicates that it will not conform to the minimum 
standard of international conduct** Redslob has difficulty in 
defining what such a standard would be and how implementing 
action could be distinguished from intervention.** It would 
seem, therefore, that, when considering problems of recognition 
apart from the League of Nations, non-American writers still 
respect the objective tests of control. 

The American experience in the writing of international 
paper has been repeated in Europe. When recognition alone 
has been the subject of codification, a factual approach has been 
taken. The preamble and first article of the resolution on 
recognition adopted at the Brussels session of the Institut de 
Droit International are significant because the preamble rec- 
ognized the right of states freely to organize and to change their 
institutions and the definitions set up by objective standards.®'^ 

®*See, for example, Anzilotti, Droit international (Glclel tran?.), I, 169-70; 
Cavaglieri, "Ragles du droit de la paix,” 1929 Acad, Dr. Int. 1 Rec., 364-6; De 
Visscher, "Les gouvernements dtrangers en justice,” (1922) Rev. Dr. Int. Ugis. 
comj}. (3e scr.), 150-1, 156, 157; Erich, “La naissance et la leconnaissance cles 
dtats," 1926 Acad. Dr. Int. 3 Rec., 476-7; Fischer Williams, La doctrine de la 
reconnaissance en droit international, 1933 Acad. Dr. Int., 248-50; Larnaude, 
op. cit. n. 20, 469-70, 496-7: Podesta Costa, "Rigles 5 suivre pour la reconnaissance 
d’un gouvernement de facto," (1922) 29 Rev. gdn. D.I.P., 51; Salvioli, "Droit de la 
paix," 1933 Acad. Dr. Int. 4 Rec. 51-3. 

** Larnaude, op. cit,, n. 30, 493-6; cf. Fischer Williams, op. cit., n. 31, 248-50. 

®®De Visscher, op. cit, n. 30, 154-5; Redslob, "La reconnaissance de I’lctat 
comme sujet de droit international,” (1934) 13 Rev. Dr. Int., 434-5. 

Op. cit. n. 30. 437. 

A.JJ.L. 1936 supp. 185, The significant paragraphs of the preamble are; 

Considering that the independence and juridical equality of States demands 
respect for the right of nations to organize freely or to change their institutions; 

Having in view the necessity for the satisfaction o£ the social needs to assure 
the continuity of States through the changes which they may undergo in their 
institutions; 

Art. 1, for example, provides that: 

The recognition of a new State is the free act by which one or more States 
acknowledge the existence on a definite territory of a human society politically 
organized, independent of any other existing State, and capable of observing 
the obligations of international law, and by which they manifest therefore their 
intention to consider it a member of the international community. 

The existence of a new State with all the juridical effects which are attached 
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The report on which this was based, prepared by Philip Mar- 
shall Brown, urged the inevitable continuity of international 
life and concluded that changes in government, however brutal 
and undesirable from an external point of view, should not 
bring any important modification in the continuity of a state’s 
external life. Recognition was considered more political than 
juridical in nature, dictated by diplomatic considerations rather 
than thoughts as to its legal effect. Podesta Costa’s substitution 
of "effective” governments for legitimate governments was ap- 
proved. The draft resolution was annotated as to Article 1, 
with the explanation that recognition did not mean more than 
recognition of existence. De jure and de facto recognition were 
distinguished in the degree of relations which they implied, 
the former giving full diplomatic intercourse. The tests for de 
jure recognition were the objective tests of political organiza- 
tion of a stable character and the intent to obey the rules of 
international law.®® The resolution as voted did not depart 
from these standards. 

The 23ai-Lern changes as soon as die League of Nations is in- 
jected into the jiroblem. The doctrine of non-recognition re- 
ceived its sujDport in codification, when the problem of col- 
lective action against an “aggressor” was considered. Thus, 
when the International Law Association met at Budaiaest and 
defined “aggressor,” the resolution contained a rule for the 
denial of de jure recognition to the advantages acquired in 
violation of the Pact of Paris.®* 

When the doctrine of non-recognition is considered as an 
issue of League policy, the story falls into two chapters. Before 
the Stimson notes of 1932, most League supporters argued that 
Article 10 of the Covenant imposed a duty not to recognize 
any territorial changes accomplished in violation of League 
procedures,"*® but they were forced to admit that the question 
remained a matter for decision by individual states The ef- 
forts to implement Article 10*® and to harmonize the Covenant 

to that existence, is not affected by the refusal of recognition by one or more 
States. 

19^4 Annuaire, 320-6, 342-3 and 346-7. 

(1935) 29 93. 

^®See, for example, Erich, op. cit. n. 30, 456. 

Erich, op. cit. n. 30, 456-8; Rousseau, “Le con0iL-italo-4thiopien,” (1938) 45 
Rev. g4n. D.I.P., 85-6; Sharp, op. cit. n. 29, 117-9. 

Sharp, op. cit. n. 29, 119-21. In 1927 Finland had suggested the use of this 
doctrine to implement Article 10. While the committee approved it, it did not 
insert it in the report. 
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and the Pact o£ Paris^^ failed until the Stimson notes o£ 
1932. 

The League’s acceptance o£ the Stimson doctrine is shown 
in the Council’s statement of January 29, 1932,*"^ and that o£ 
the Assembly on February 16, 1932,"^® on Manchukuo. This 
marks the apotheosis of strength for the doctrine of non-recog- 
nition. It is, however, significant that even here the Chinese 
delegate was unable to secure the use of strong wording.'‘® 
When action under these declarations did not deter Japan, 
there was a gradual recession from the doctrine. While the 
debate on the Ethiopian problem contained references to it, 
only the Ethiopian delegate moved the adoption of a resolution 
refusing recognition on that basis — resolution which was not 
put to a vote.'*'^ The resolution which was in fact voted was 
worded less strongly than that on Manchukuo, a fact which the 
Ethiopian delegation did not fail to point out. The entire rec- 
ord of the Ethiopian question at Geneva shows a refusal to 
face the issue squarely and an escape through procedural 
devices. 

These two League experiments have forced resort to artificial 
techniques to avoid the appearance of recognition, such as the 
progressive elimination of any treaty form which would indi- 
cate recognition of Italy’s new territorial claims, non-representa- 
tion of Ethiopia at Geneva, the management of some Rome 
embassies by charges, and the suppression of various matters 
of protocol.*® With the passage of time, even these indications 
are diminishing in the face of the needs developed by increas- 
ing economic and even political contacts with both these “out- 
lawed” states. 

The effect of the adoption of the Stimson doctrine of non- 
recognition has been to foster a belief in a “higher law” as 

^^Id. 129-32. The proposition of Dr. Cornejo of Peru was rejected. It would 
have permitted the Secretariat to refuse registration to treaties concluded in 
violation of the Pact ot Paris. 

While the committee reported, nothing further was done as the time was not 
consideied "politically opportune.’’ The Argentine kept the road open for action 
on this doctrine, when it requested in this connection consideration of the 
Saavedra Lamas Anti-War Pact, which invoked it. 

1932 Off. I 1., 336-7, SSS-d. 

Sp. Supp., 87-8. 

“Sharp, op. cit. n. 29, 143. 

Summarized in Rousseau, op. cit. n. 38, 101-2. 

Rousseau gives a concise report on this, op. cit. n. 38, 104-20. 
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declared in the Covenant and the Pact of Paris. It has trans- 
formed the function of recognition from that of admitting 
changes in fact situations to that of passing judgment on all 
forms of state action. As an alternative to war but without the 
physical violence of war, recognition has been proposed as an 
instrument for influencing changes in the community of na- 
tions.^® Lacking the coercive force of war^® and demonstrated 
as impotent by American experience with Wilsonian doctrines, 
it has been foredoomed to failure in accomplishing anything 
constructive, while charged with destructive potentialities. 

The dangers implicit in the change have been demonstrated 
already in the quarrels within the League as to the duties im- 
posed by the Covenant, and by the gradual disintegration of 
the League system. They have been underscored by the arti- 
ficiality into which efforts to apply the doctrine have forced 
state practice. Such a result has already been condemned in 
criticisms of "de facto’’ recognition.®^ The doctrine of non- 
recognition has forced state practice more deeply into avoid- 
ance of reality.®^ The U.S.S.R., Manchukuo and the Italian 
absorption of Ethiopia have continued to exist as political facts 
and to be dealt with as such in practice, while the world gave 
lip service to the theory of their non-existence. The process has 
not been conducive to peaceful relations among nations; it 
has, rather, tended to increase friction. 

The deficiencies of the standards by which state action, such 
as treaties, would be tested under this system, are patent on the 
face of the doctrine which announces them. The Pact of Paris 
is subject to reservations which deprive it of all practical sig- 
nificance.®® It is a declaration of policy, and never a statement 
of a rule of law. It is so vague as to invite controversy and to 
incite name-calling and war. Its peaceful propensities are non- 
existent. 

Fischer Williams, op. cit n. 30, 204, 238-9, 270-1; Jaffe, Judicial Aspects of 
Foreign Relations (1933), 111. 

Pointed out by McNair, "The Stimson Doctiine o£ Non-recognition’’ (1934) 14 
Brit. Year Bk. of IL., 71, 73-4. 

®iBaty, op. cit. n. 4; Borchard, "Unrecognized Governments in American 
Courts” (1932) 26 A.J.I.L., 261-71. 

For example, the use o£ modus vivendi and treaty £orms which do not 
require re£erence to the King of Italy by his new title, 

58 Borchard. “The Multilateral Treaty for the Renunciation of War,” (1929) 
23 A.I.I.L., 116-20. 
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It may thus be said that in spite o£ the efforts to make “col- 
lective security” a workable doctrine, the attempt has failed, 
leaving in its wake the wreckage of pious hopes and war- 
provoking formulae. The prestige of the League gave these 
formulae a remarkable vogue, especially in academic circles. 
The fact that they did not conform to the realities of practical 
life was either not observed or it was thought that the weight 
of propaganda could make them prevail. Even a religious devo- 
tion, which they elicited mainly in the United States, could 
not stifle revolt against a system which had no real roots in 
experience and which was associated with peace treaties which 
invited challenge and attack. 

The view that non-recognition is an aid to the preservation 
of law and to the discouragement of force is an incident of the 
doctrine of collective security and has no sounder foundation 
than the structure of which it is a part. Theoretically, had the 
world been unified in its aims, were a collective judgment ob- 
tainable as to who is an “aggressor” — a mere heat-provoking 
term — were there a willingness to take united and uniform 
action to carry the judgment into execution, the centralized 
control and supervision of all territorial changes might be 
postulated. But in the light of the facts of disunity, adherence 
to the doctrine of non-recognition as a practical program can 
only invite trouble. If some nations recognize the change as 
necessary if not indeed “legal,” and others who regard the 
change as unpleasant refuse, who are the “lawless” nations? 
Does Great Britain’s participation in the Munich Agreement 
of 1938 make Britain lawless, or does it expose the impractica- 
bility of Article 10 of the Covenant? Was Britain not legally 
entitled to recognize the conquest of Ethiopia, which once she 
had opposed? Is it not sterile to suggest that for political rea- 
sons she and other members of the Council of the League 
waived their legal rights? Suppose they had not, what, except 
trouble, would that have accomplished? What nations are the 
entrusted judges of the "legality” of changes? 

A collective, unified judgment might in theory have carried 
weight and the condemned nation might have been too weak 
to resist them all. But when the nations are divided, when im- 
portant powers recognized the annexation of Ethiopia and 
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Austria and the new status ol Czechoslovakia and Manchukuo, 
just what do the non-recognizing states accomplish, except the 
pleasure of making faces and the danger of reprisals and war? 
When things are in a state of flux, there may be some justifica- 
tion for delay, as in the case of Poland. But the old view that 
the law follows the facts, however unpleasant, had a certain 
stabilizing function which the tlreory of refusing cle jure recog- 
nition to facts which some nations regard as “illegal” does not 
have, whereas its destructive potentialities are all too apparent. 

The attempt to make a political order more legal than the 
facts warrant is merely the writing up of international paper 
and is a setback, not a spur, to effective international law. The 
better is often the enemy of the good, and the doctrine of non- 
recognition, it is submitted, is an exemplification of the maxim. 
To wind up an encomium of the doctrine of non-recognition 
by an admission that de facLo recognition must in practice be 
accorded to unalterable facts but that de jure recognition ought 
to be withheld out of respect for law and order is a Pyrrhic 
victory and a confession of futility. 

While a state is privileged not to recognize established facts, 
this is a political judgment, an act of reprisal or intervention 
entailing the consequences of such unfriendly act. For at least 
two centuries this type of retaliation has been known, but it 
is very doubtful whether it can be relieved of its political 
hostility by characterizing it as legally privileged by the doc- 
trine of non-recognition. Such a political position of hostility 
must justify itself by its results. If war is avoided, if reprisal 
is avoided, and later the unwelcome fact becomes entrenched 
and impregnable, the lowest price is humiliation, and even that 
would be a fortunate outcome. If conditions of that type be- 
come prevalent, it necessarily will be a motivating factor for a 
reciprocal increase in armaments, for which we already have 
sufficient incentives. To be logical, proponents of the doctrine 
of non-recognition ought to outlaw all war, or at least all con- 
quest and refuse to recognize the results of any conquest. But 
as conquest could only be abolished by creating conditions 
which remove all incentive to conquest and much of the matrix 
of power politics, non-recognitionists are perforce driven to the 
revival of the old distinction between the just and the unjust 
war, and admonish states to withhold recognition from the ac- 
quisitions or results of unjust wars. Inasmuch as nations do not 
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judge such matters objectively, but in the light of their in- 
terests, their prior commitments and other consideratioirs hav- 
ing little or nothing to do with “justice,” the dilemma of di- 
vided judgment and new causes for hostility arises to plague 
the defenders of collective security and non-recognition. And 
even though non-recognition seems mild and not violent, the 
resentment it may arouse may be no less provocative. 

It has been said that when the lawfulness of the new title 
to territory is clear and undisputed, recognition is not neces- 
sary, but when it is not clear or is disputed, then recognition 
becomes necessary. But under this view, a new annexation will 
always be disputed or doubted by those who find it against their 
interest. Or are peace treaties like Versailles to constitute an 
exception to the rule? Hence mere political dislike of change 
can throw air annexation into the realm of conflict and strife 
by sanction of the new doctrine of non-recognition. Any chal- 
lenge to the title would thus make universal recognition of the 
annexation necessary. Certainly this is not state practice and 
it might be unfortunate if it became so. For recognizing states 
the change would be a legal fact, for non-recognizing states a 
legal nullity. Moreover, when some nations object, they do so 
in all probability not for legal reasons but for political reasons. 
Yet they are given by this new doctrine a warrant for the 
hypocritical assertion that their non-recognition is due to their 
exceptional respect for the law which their recognizing sister 
states presumably do not possess. Thus, we would have a gen- 
eral state of unfriendly relations which, when multiplied by 
several instances, could produce an interesting state of hostility 
and confusion. The doctrine looks like a prescription for gen- 
eral disorder. 

Certainly, states often challenge the legality of acts which di- 
rectly affect them or their nationals. Great Britain declines to 
accept the confiscation by Mexico of British-owned oil proper- 
ties. She holds Mexico responsible for that tort and demands 
that it be made good. But this has nothing to do with the doc- 
trine of non-recognition of political changes, nor would it pro- 
mote friendly relations if third states not directly involved were 
continually to call Mexico’s attention to her shortcomings. 

It has even been suggested that the consent of the injured 
party should not validate an act committed iii violation of the 
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Kellogg Pact, and that all states have an interest in insisting 
upon its continued illegality. It was even suggested that outside 
powers might refuse on this ground to recognize a treaty of 
peace between Japan and China. Apart from the vacuousness 
of the Kellogg Pact, which in practice hardly admits of any 
violation, the suggestion shows the inroads on political stability 
made by the modern doctrines of universal intervention. 

The inflation of the principle of intervention which the doc- 
trine of collective seemity has brought in its train is a disturb- 
ing factor in international relations. If, as some commentators 
have said. Secretary Stimson’s note of January 7, 1932, was not 
merely to protect the interests of the United States but to pro- 
tect the entire world against an illegal act — a charge not proved 
— ^no credit is done to American diplomacy. One joust at cru- 
sading in Europe ought to be enough. To duplicate the per- 
formance in Asia might justify a convocation of the alienists. 
The ambiguous doctrine that war or trouble anywhere affects 
the entire world is used as a justification for intervention by 
any interloper and has lesulted in a challenge to the principle 
of neutrality as immoral. Even if thoughtless and unworthy of 
respect, the harm done by this propaganda of intervention, 
clothed in the mantle of righteousness, is beyond calculation. 

We return then to our thesis that the doctrine of non- 
recognition is based on certain premises and assumjDtions which 
have no validity in law or practice. The international order is 
not a perfect legal order, for it must perforce admit the results 
achieved by war, and it cannot be converted from a political 
to a legal order by the bootstrap method of signing a Covenant 
or Pact. Nations are not authorized to pronounce ex parte 
judgments that fellow-signatories of their treaties and more 
especially third party signatories of other treaties have “vio- 
lated” those treaties or “international law.” Such judgments 
made in self-interest and without hearing the party charged, 
even if otherwise practical, are worthless and wmuld be arrived 
at by defiance of elementary due process. If a party to a private 
contract were to pass conclusively upon the question whether 
his co-contractor had violated the contract, and take action ac- 
cordingly, the proceeding would be regarded with some sus- 
picion if not wonder. Recognition, which should be made less 
and not more necessary, is not a certificate of approval, and it 



should not be converted into one. This would be a sanction 
and would be resented by enough states to make the practice un- 
profitable. The doctrine of non-recognition would seem i.o make 
no constructive contributioms to a disordered world, but on the 
contrary embodies potentialities for further disequilibrium. 
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I 

It was generally accepted that the parties to the League of Nations 
Covenant, tire Argentine Anti-War Treaty, the In ter- American Treaty on 
Rights and Duties of States, have accepted obligations not to recognize 
territorial changes resulting from external violence against any party to 
tire treaty, tliough this obligation had not been completely observed, espe- 
cially by members of the League of Nations in the case of Etlriopia. 

Whetlier tire Nine Power Treaty and the Pact of Paris imposed duties 
not to recognize changes made by violence was considered doubtful by 
some, though such duties were asserted to exist with regard to the latter in 
the Budapest Articles of Interpretation. 

It was accepted that under customary international law, there is no duty 
to refrain from recognizing changed conditions, which have been estab- 
lished in fact, in the sense that the opposing party has abandoned active 
resistance. Recognition prior to such establishment in fact oC new states, 
ot new governments, or of annexations of territory would, however, be 
a breach of customary international law. The occasional practice of not 
recognizing new conditions, illustrated in a number of instances since the 
early 18tli Century, has not been sufficiently consistent to establish a rule 
beyond that stated, although this practice does indicate that tliere is no 
positive obligation of international law to recognize changes which have 
been established in fact. 


II 

Recognition has the legal effect of waiving whatever legal opposition 
the recognizing state might be able to make to tlie assertion by another 
state of a new legal title. If acts of the asserting state alone have been 
adequate to effect the legal change desired under international law, recogni- 
tion is unimportant. This is normally true of acquisitions of territory by 
peaceful cession or of territorium nullius by occupation. If, on the other 
hand, the legal powers o£ other states are suf&cient, if exercised, to prevent 
a good title, recognition is important. This has generally been true of 
assertions of title to territory within the domain of another state from 
insurrection or military occupation. It may be true of assertions of title 
by cession in areas where one or more third states have generally accepted 
regional interests, as illustrated in the Gulf of Fonseca case. 

It would appear, therefore, tliat the legal significance of non-recognition 
flows from the legal interests in a given situation of the states which 
withhold recognition, rather than from the illegality of the acts which 
have lead to the assertion of title. Such acts may be illegal in the sense 
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that they provide the basis for a claim for damages by other states, even 
though they do not confer a power upon other states to frustrate the re- 
sults acliieved. An act may be in breadr of obligation and yet not ultra 
vires, as for example, the ejection of a person from his land by an owner 
in breach of a license. 

The maxim jus ex injuria non oritur therefore requires considerable 
qualification. 

Many states may be injured by a cession of territory because their com- 
mercial treaties with the ceding state are no longer airplicable in the 
ceded territory, but tliey have no power under such treaties to object to 
the cession. Consequently their recognition of such a cession is not neces- 
sary to confirm the title. It may even be that a state which has accepted 
an obligation not to cede a given territory has not, by such agreement, 
limited its powers of alienation. Consequently, a cession of the territory, 
while making the ceding state liable for damages because of breach of an 
international obligation, will establish a valid title lor the state to whom 
the territory has been ceded. 

According to die opinion of some, international law has never regarded 
violent occupation of foreign territory as sufficient in itself to give title 
to die occupant, and consequently, titles asserted on the basis of conquest 
are not legally valid until recognized by the state legally injured by die 
occupation. In the past, recognition by the stale whose territory had been 
occupied, as for example by making a treaty of cession, or by long ac- 
quiescence in the occupation manifesting tacit recognition, has been 
deemed sufficient to give a valid tide to the occupant. Recent non- 
aggression and anti-war treaties have given a legal interest to all parties 
to such treaties in case of violent occupation of the territory of one of 
dieir number by anodier. Because of diis legal interest all the parties to 
the treaty share in the power of the victim to object to the transfer of 
title. Consequently, in such a case, the title of the occupant is not valid 
until all states, parties to such treaties violated by the incident have ex- 
pressly recognized the new situation, or have acquiesced in it without pro- 
test for a long time. 

Recognidon therefore appears to be a quasi-legislative procedure whereby 
an ultra vires act may lead to die results desired by the state resorting to 
such act, because of a waiver of their objections by all states with a legal 
power to object. 

Ill 

There was not complete agreement whedier the international legal order 
was better served by hampering the development of legal titles from ultra 
vires acts and thus discouraging resort to such acts, or by giving the 
sanction of international law to accomplished facts, thus giving certainty 
to the legal position at a given moment of history and facilitating legal 
change in accord with shifting political, economic and sociological forces. 

Some feared that obligations or policies of non-recognition which proved 
ineffective to remedy usurpations of power might draw international law 
into contempt, and others feared that prompt recognitions of die results of 
such usurpations would draw international law into even greater contempt. 



APPENDIX 


183 


It was suggested, therefore, that tlie expediency of accepting obligations 
of non-recognition, or of pursuing policies ol non-recognition, might cle- ' 
pend upon whether or not the world is moving toward a more perfect 
legal order. It was accepted that non-recognition is a condition precedent 
to sanctions. Some, however, thought that if there are not to be effective 
sanctions, it may he useless to maintain the principle. Others pointed out 
that if effective sanctions can be developed, the maintenance of non- 
recognition may contribute to their development. 

The question was raised whether non-recognition is itself a sanction. 
It was pointed out that Professor Lauterpacht, in his memorandum on 
the subject, did not imply from non-recognition a practice of refraining 
from commercial, consular or other relations with unrecognized states, 
or territory under tire control of a state whose autliority was not recog- 
nized. Furtliermore, in fact, such de facto relations existed for many non- 
recognizing states in the case of Manchukuo. De jure non-recognition 
had not meant de facto non-recognition. To some this position seemed 
hypocritical and definitely harmful. 

Some suggested that non-recognition ought to imply commercial and 
financial non-in tcrcourse and tlrus should consliiute an economic as well 
as a moral and legal sanction. The United States government had dis- 
couraged loans lor the development of Manchukuo. 

It was pointed out that, in any case, non-recognition would involve 
certain financial sanctions because investors would regard loans to territory 
controlled by an unrecognized authority as ol doubtful security. It would 
also involve some political sanctions because the injured state would have 
the legal right in spite of its non-aggi'ession or antl-Jorce treaties to re- 
acquire its rights by force as long as non-recognition continued. Finally, 
it would involve some moral sanctions because non-recognition would 
assure the injured state of the sympathy of the states withholding recogni- 
tion, and so would encourage it to continue its struggle. 

To the suggestion that a general duty of non-recognition or a general 
practice of non-recognition might crystallize the status quo, it was pointed 
out drat the principle of non-recognition had usually been expressed, 
notably in the League Assembly’s resolution on Manchuria, so as to forbid 
only individual recognition of the new situation. Thus, the principle did 
not preclude collective recognition of changes thought to be in the general 
interest, whatever may have been their origins. Thus interpreted, non- 
recognition would be merely an insistence that international legislation 
should be by collective procedures and not by a series of unrelated indi- 
vidual acts. 

It was considered therefore that the problem of non-recognition in its 
political aspects is related to the problems of collective security and of 
peaceful change. It is designed to hamper individual complicity in, and 
tolerance of, usurpations of power by states, and to pave the way for a 
more effective international organization. Non-recognition in itself, how- 
ever, is inadequate as a sanction and collective recognition in itself is in- 
adequate as a legislative system. The practice of non-recognition, however, 
which has been frequent in the history of diplomacy draws attention to 
the need of more effective international sanctions and legislative pro- 
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cedures, and the acceptance of obligations of noii-rccogniliou iit certain 
recent treaties imposes a responsibility upon states, parties to such treaties, 
to devote themselves to perfecting such procedures. The obligation not 
to recognize tire fruits of aggression is not likely to continue as an insti- 
tution of international law if this responsibility remains unfulfilled. 

For tire time being, the majority considered it desirable to rnaintain 
the obligations and policies of non-recognition already accepted and to 
support die doctrine, in the hope that the transition through which the 
world is passing can be made to yield a more effective international 
organization within which the non-recognition of ultra vires acts will be 
an essential element. 
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